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PROOF OF HANDWRITING BY COM- 
PARISON.—IL. 





The length to which the courts have gone 
in this direction is simply astonishing. In 
Smith v. Sainsbury!, it was necessary to prove 
the handwriting of an attesting witness. The 
defendant’s attorney was sworn, and said that 
he believed he knew the handwriting, for he 
had seen the same signature to an affidavit 
used by the plaintiff's counsel at an earlier 
stage of the cause. Park, J., overruled an 
objection to the evidence, observing: ‘‘If it 
was a mere comparison of handwriting it 
would not do. But it is not so; the witness 
says he took notice of the signature, and in 
his mind formed an opinion which enables him 
to swear to his belief. I have no doubt that 
itis evidence.’’ Now here is a great judge, 
afterwards one of the barons of the Court of 
Exchequer, gravely announcing that if the 
witness had formed an opinion by casually 
seeing the signature of the party, he could 
testify, but he could not be permitted to 
testify from a comparison made by laying two 
papers side by side. Later the question came 
before the Kings Bench in a case where the 
nisi prius court had refused to permit a com- 
parison by an expert of the signature of the 
witness to a will, there testifying on the stand, 
and the genuineness of which was the subject 
of controversy, with other signatures of the 
witness admitted by him to be genuine.? The 
court were equally divided, Coleridge and 
Patteson, J J., maintaining that the action 
of the judge at nisi prius was right, arguing 
in elaborate and able opinions that compari- 
sons in such cases were unsatisfactory, raised 
collateral issues and opened the door to 
fraud ; but chiefly that such a ruling would 
open the discussion of a question long since 
set at rest. Denman, C. J., and Williams, 
J., delivered equally elaborate opinions, 
maintaining the admissibility of the compari- 
son. But as the court was equally divided 
the judgment was affirmed and the English 
rule was settled against the admissibility of 

15C. & P. 196. 

2 Doe y. Suckemore, 5 Ad. & El. 703 
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comparison by experts or otherwise, except 
as applied to other papers admitted as evi- 
dence and relevant to the same issue. 

In this country, perhaps in a majority of 
the States, the strict English rule has been 
adopted, while in a few States it has been 
relaxed so far as to allow comparison in all 
cases where the basis of the comparison is 
admitted by the adverse party, or is such 
that he is estopped to deny its genuiness, or 
where it is properly in the case the compari- 
son may be by experts, or in some States by 
the jury.2 But even in the States where the 
English rule is thus extended there seems to 
be constant fluctuation. Thus in Clark v. 
Wyatt,* the English rule was adhered to 
strictly, while in Chance v. Indianapolis, ete. 
R. Co.,, and Burdick v. Hunt it was extend- 
ed. But in Jones v. State,® the same court, 
composed in part of the same judges, upon 
an apparent misconstruction of of Burrdick v. 
Hunt, indorsed Clark vy. Wyatt, and promul- 
gates the English doctrine. 

In addition to what has been said in 
support of the superiority of comparison as 
a method of proof of handwriting and in 
answer to the objections urged against 
it, we can not do better than give a 
short extract from Mr. Starkie’s excell- 
ent treatise on Evidence which was cited with 
approbation by Williams, J., in Doe vy. 
Suckermore.® He says, ‘** * * * It can 
not, however, be denied that abstractedly, a 
witness is more likely to form a correct judg- 
ment as to the identity of handwriting by 
comparing it critically and minutely with a 
fair and genuine specimen of the party’s 
handwriting, than he would be able to make 
by comparing what he sees with the faint im- 
pression made by having seen the party write 
but once, and then, perhaps, under circum- 
stances which did not awaken his attention.*”’ 
But it seems after all, that the main objection 
to the evidence by comparison is based upon 
the supposed difficulty of obtaining the proper 
and undoubtedly genuine specimen as a stand- 
ard of comparison, for this once obtained 


3 Greenleaf on Ev. § 581, and authorities cited in 
the note; Chance v. R. Co. !32 Ind. 472; Burdick 
v. Hunt, 43 Id. 381. 

415 Ind. 271. 

5 60 Ind. 241. 

6 Supra. 

71 Starkie on Ey. 656-7. 
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the superiority of this method over the other 
must be conceded. That this method even 
then is infallible is not pretended, but there is 
no objection to comparison by collation, which 
is not still more forcible when applied to 
comparison from memory. 

2. Our first proposition being, as we shall 
assume, established, we proceed to the con- 
sideration of the second, viz., the method of 
making this species of evidence generally 
available without the inconvenience frequently 
accompanying it and on account of which it 
has to such a great extent been repudiated. 

In the first place the inconveniences have 
been greatly exaggerated. There is much 
seeming force in the objection urged against 
raising a double issue, one on the writing in 
controversy and another on the specimen 
which is to be the basis of comparison, and 
as this objection is about the only one deserv- 
ing of consider:tion, let us see whether the 
apparent difliculty is not easily obviated in al- 
most all the cases, for where obviation is not 
practicable, the objection might be permitted 
to prevail. But really the raising of a double 
issue or a complicating of issues in modern 
practice is by no means unusual or regarded 
at a great inconvenience. At the time the com- 
mon law rule was established to exclude 
comparisons, at a great sacrifice of conven- 
ience and accuracy for fear of a double issue, 
the pleadings ina common law action were 
all brought to terminate in a single issue ; and 
so when the replication was reached there 
could be but one defense to an affirmative 
answer, because the pleading must be con- 
ducted to a single issue. But now we file 
half a dozen defenses by way of replication, 
and without any rejoinder, try all these 
issues at once, and that without inconven- 
ience, and so in numerous cases courts must 
try collateral issues where they become the 
basis of evidence or means of conducting this 
search after truth. And the rule of exclu- 
sion here has more foundation in prejudice 
than in reason. 

Assuming, however, that the rule of admis- 
sion of comparison is subject to inconven- 
ience and even abuse, the cases wherein this 
class of testimony is usually applicable will 
now be briefly classified, and the mode of 
preventing abuse or inconvenience will be 
pointed out. 





1. Where the basis of comparison is a 
paper in the case either as relevant evidence 
or otherwise. Here there is in this country 
generally no objection to comparison by the 
aid of experts.” And it can not well be con- 
tended that any inconvenience would be ex- 
perienced by making this method uniform. 

2. In like manner where the basis of compari- 
son is admitted by the parties to be the genuine 
handwriting of the party, or where the ad- 
verse party is estopped to deny it, the rule 
allowing comparison should be universal—no 
objection based upon a supposed inconven- 
ience in procuring a standard of comparison 
being urged, and none other than the objec- 
tion to comparison upon its merits which has 
already been considered. 

3. In cases like the one in Doe v. Sucker- 
more,® where the witness who is testifying as 

“to his own signature without connivance, ad- 
mits the genuineness of the instrument pro- 
posed as the standard of comparison, there 
can be no room for inconvenience or abuse, 
and the admissibility in this class of cases 
never was denied upon principle but simply 
for fear of innovation. Here no _ special 
guard is necessary, for there can be no room 
for harm where a party is either asserting or 
denying that he made a signature, to prove 
by experts upon an eyamination of any number 
of specimens which he admits to be in his 
handwriting, that he is testifying falsely. If 
it were proposed to corroborate his testimony 
by such specimens, then some of the guards 
we shall mention hereafter would be necessary 
to prevent connivance, and especially a rule 
requiring that such specimen should have been 
made in the ordinary course of business, and 
come from some other custody than the witness 
or the parties in whose interest it is offered. 

4. The handwriting of persons deceased is 
most frequently the subject of controversy. 
The very best and safest evidence of the 
‘handwriting of such a person, if he be a 
business man, is the specimens in his custody 
before his death, and which are found in the 
custody of the representatives. These might 
be safely used when they so purport. 

5. And so of all instruments authenticated 
as deeds duly acknowledged in possession of 
the grantee, and which have been acted upon 
and treated as such. The writer remembers 


8 Supra. 
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a case much litigated, wherein the defendant 
pleaded non est factum, and in proof that the 
instrument sued on was not his signature, he 
testified that he looped only one of his ‘‘ells’’ 
(of which there were two in his name), 
whereas the paper in suit had both looped. 
He was a large -real estate dealer; there 
were fifty deeds in the community examined 
by witnesses who testified in the cause, and 
though *‘comparisons were odious,’’ yet the 
questions of genuineness and veracity were 
settled to a great extent by reference 
to these deeds which, though not in court, 
were used as a basis of comparison by the 
witnesses. Many other cases might be enu- 
merated. 

But all controversy and difficulty, as we con- 
ceive, might be removed by a few simple rules. 
Let the rules be established thus, (a) In all cases 
where the paper to be used as a basis of com- 
parison is a paper in evidence in the case in 
any form, or where its genuineness is admit- 
ted by the adverse party or by the maker or 
signer where his handwriting is in issue, with 
the guards already noted, or where the instru- 
ment is acknowledged and certified, a deed or 
the like, let it be used for comparison: (b) In 
all other cases where it is proposed to use a 
paper as the basis of comparison, let notice 
of the fact and a copy of the paper and a ten- 
der of inspection be seived on the adverse 
party; (c) If the adverse party upon inspec- 
tion tender a denial on oath, then let the 
comparison be denied. If on the other hand, 
there be no denial of the genuineness upon 
oath, let the paper be used as a basis of com- 
parison. ‘This method is that adopted under 
some of the State codes of procedure to obvi- 
ate the necessity of summoning witnesses to 
prove the execution of instruments generally. 


It is easy and convenient and at once obviates | 


the possibility of a collateral issue or fraud in 
the production of specimens, and at the same 
time widens the range of inquiry in this class 
of cases, and affords a better method of in- 
vestigating a large number of cases now ex- 
cluded on account of the blind adherence to 
precedents already sufficiently discussed. 

But in the present confused condition of 
the rulings upon this question in most of the 
States, no beneficial reform can be effected 
without legislation, and a few simple legisla- 
tive provisions in the line above suggested 








would, we submit, be both practicable and 
beneficial. 





THE POWERS AND LIABILITIES OF NOTA- 
RIES IN TAKING DEPOSITIONS UNDER 
THE LAW OF MISSOURI. 

Notaries are empowered in this State by statute 
to take depositions, (Rev. Stats. vol. 1, p. 352, § 


2133), to be used conditionally in a suit pending, 


at the time they are taken. Rev. Stats. vol. 1. p. 
352, § 2130. If a notary knows that a deposition 
which he is requested to take is not to be used 
as evidence in a court of justice, but is desired for 
use out of court, he can not lawfully take it even 
though there is a case pending in which it is os- 
tensibly to be used. Ex parte Krieger, 9 Cent. L. J. 
17. A suit is pending from its institution till it is de- 
cided. Ex parte Munford, 57 Mo. 603. And 
where a suit is commenced against a non-resident 
by attaching his property, it is considered insti- 
tuted as soon as the property is levied upon and 
order of publication made. Lewin vy. Dille, 17 
Mo. 64. Depositions may be taken in a case 
though the issues are not made up, and it was 
held in ex parte Munford, supra, that they may be 
taken though a demurrer had been sustained to 
the original petition, and an amended one was not 
yet filed; and it has been held in Maine where the 
statute is similar to ours, that a case should be 
considered pending, even though a non-suit has 
been taken, if the plaintiff has been given a cer- 
tain time within which to prepare for trial, and is 
to have the non-suit taken off if ready at the ap- 
pointed time. Brown vy. Foss, 16 Me. 257. 

Where the witness is found in this State a no- 
tary may take his deposition without any com- 
mission or order from any court or clerk. Rey. 
Stats. vol. 1, p. 353, .§ 2136. A statute was passed 
by the Legislature of Missouri, March 17, 1875, 
containing various provisions concerning the 
taking of depositions in St. Louis county, but it 
was declared void in State v. Walbridge, 3 Mo. 
(App.) 561, because in contravention of sec. 27 of 
art. 4, of the Constitution of 1865, and it is there- 
fore unnecessary to consider it. 

Where either party to a suit desires to take de- 
positions to be used conditionally therein, it is his 
duty to give the adverse party written notice of 
the time when and the place where they are to be 
taken, at least three days before the taking thereof 
is to be begun, except where he has received 
notice from the adverse party that he desires to 
take depositions on his part, in which case he may 
give the party who has first notified him, notice 
of his intention to do so at any time before or 
during the taking of depositions under the first 
notice, and when the examination is concluded 
by the adverse party, the other may continue the 
taking on his behalf at the same place, before the 
same officer, and between the hours specified in 
the first notice, either immediately after the ex- 
amination on the part of the adverse party is con- 
cluded or on the succeeding day, and may con- 
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tinue the taking of depositions until he has ob- 
tained all he desires. As to how, when and upon 
whom notice should be served to take depositions 
see Rev. Stats. §§ 2138-2143, 2155. 

In computing the time to be given in serving a 
notice to take depositions, the day upon which the 
taking is to be begun is included, and that upon 
which the notice is served is excluded. Littleton 
v. Christys, Admr., 11 Mo. 390. A notice to take 
depositions should state upon what day and be- 

ween what hours the taking will be begun. Ben- 
ton v. Craig, 2 Mo. 198. And it must be signed. 
Bohn v. Devlin, 28 Mo. 319. Notice may be 
waived by the adverse party either expressly or by 
appearing in person or by attorney, and cross- 
examining the witnesses. Cawthorn vy. Haynes, 
24 Mo. 236; Tayon v. Ladew, 33 Mo. 205; Good- 
fellow v. Landis, 36 Mo. 168; Seymour v. Farnell, 
51 Mo. 95. If proper notice is served upon the 
adverse party the deposition may be taken at the 
time named in the notice, though he fails to ap- 
pear in person or by attorney. Waddingham v. 
Gamble, 4 Mo. 465. And it is not necessary to 
keep the examination open during the whole time 
where notice is given that the depositions will be 
taken between certain hours. House v. Cash, 2 
Cranch, C. C. 73. . 

A notary before whom a deposition is to be 
taken may issue subpeenas tor witnesses to appear 
and testify, and upon the failure of a witness to ap- 
pear at the proper time, after having been duly 
subpeenaed and tendered his fee and travelling 
expenses if residing more than forty miles from 
the place where the deposition is to be taken, he 
may issue a writ of attachment against the body 
of such witness and compel his attendance. Rev. 
Stats. vol. 1, pp. 354, 690, §§ 2150, 4021, 4022; 
ex parte McKee, 18 Mo. 599; ex parte Munford, 57 
Mo. 603. Upon the failure of a witness to appear 
at the proper time, the notary by whom his de- 
position is intended to be taken has no power to 
issue a writ of attachment against his body except 
when: first, there is, within the meaning of the 
statute, a suit pending; second, due notice to take 
depositions has-been served or waived; third, the 
witness has been duly subpcenaed. and fourth, if 
he resides more than forty miles from where the 
deposition is to be taken, his travelling expenses 
both ways and fee for one day’s attendance are 
paid, or have been tendered to him. If a notary 
exceeds his power in this respect he is liable for 
all damages suffered by the witness. 

A notary having depositions to take should 
commence the taking thereof on the day and be- 
tween the hours named in the notice served upon 
the party against whom they are to be used, and 
if he does not finish taking them on that day he 
should continue the taking thereof between the 
same hours from day to day, till all the witnesses 
whose depositions are desired have been examin- 
ed, but there should be no unnecessary delay, for 
if there is, the depositions’ will be suppressed, 
without such delay is agreed to by both par- 
ties to the suit. Bracken v. March, 4 Mo. 74. 
Depositions should, be headed with a caption stat- 
ing when and where they were taken, before 





whom, in what case and on whose behalf. All 
witnesses whose depositions are taken must be 
sworn or affirmed to testify the whole truth, and 
their examinations reduced to writing in the 
presence of the notary. Rev. Stat. vol. 1, p. 354, 
§ 2149. 

Witnesses when subpcenaed may appear but re- 
fuse to be either sworn or affirmed to tell the truth 
as the law requires; or being sworn, they may re- 
fuse to answer questions which are put to them by 
the attorney conducting the examination. Section 
2150 of the Revised Statutes of 1879, provides for 
both these emergencies by declaring that: ‘Any 
person summoned as a witness in virtue of the 
provisions ot this chapter, and attending, who 
shall refuse to give evidence which may be lawfully 
required to be given by him on oath or by aftirma- 
tion may be committed to prison by the officer or 
person authorized to -take his deposition or testi- 
mony, there to remain without bail until he gives 
such evidence, or until he be discharged by due 
course of law.’’ Observe the language of the 
statute; ‘*Who shall refuse to give evidence which 
may be lawfully required to be given by him, on 
oath or affirmation.’’ If he refuses to be sworn or 
affirmed, he refuses to give evidence of any kind, 
‘‘on oath or affirmation,’ and therefore comes 
within this section. The notary has no alternative, 
he must commit him; for the word ‘‘may’’ as used 
in the above section should be construed as mean- 
ing ‘‘must” or ‘‘shall.”’. This word is sometimes 
understood in its ordinary sense when used ina 
statute, but is usually construed as meaning 
‘*shall”’ or ‘*must’’ when so used, and is always so 
construed when used in conferring a power ona 
public officer which it is necessary for the public 
good that he should exercise, or where the exer- 
cise of the power would facilitate the administra- 
tion of justice. Steins v. Franklin Co. 48 Mo. 178; 
Leavenworth R. Co. v. County Court, 42 Mo. 175. 
It is self evident that the power conferred upon 
notaries to commit witnesses for contempt is not 
vested in them for their benefit, but for the bene- 
fit of the public, and to the end that the testi- 
mony of unwilling witness may not be lost through 
their declining to testify, and the administration 
of justice thereby impeded, and notaries would 
very often refuse to take the responsibility of com- 
mitting witnesses who should be committed, if they 
considered it a matter about which they could act 
as they pleased, and in reference to which no duty 
was imposed upon them. But though it is their 
duty to commit for contempt witnesses who re- 
fuse to be sworn or affirmed, or who when sworn, 
refuse to answer proper questions, they can not be 
called to account by any individual for neglecting 
this duty. It is one which they owe to the public, 
and only the public as represented by the govern- 
ment can call them to account for its non-perform- 
ance. Cooley on Torts, p. 379. 

The next question which arises under this sec- 
tion is as to the interpretation of the phrase, 
‘evidence which may be lawfully required to be 
given.”” Our Supreme Court has decided that all 
evidence may be lawfully required to be given 
before a notary, except that which it is the ‘‘per- 
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sonal privilege” of the witness to refuse to give. Ex 
parte McKee, 18 Mo. 599; ex parte Munford, 57 Mo. 
602; but in ex parte Krieger, supra, it was held that 
a notary who takes a deposition must decide upon 
the relevency and competency of evidence as well 
as to what evidence itis the personal privilege of a 
witness to refuse to give. This decision, and a 
more recent one by the St. Louis Cireuit Court 
on the same subject, have carried dismay to the 
hearts of those notaries who know nothing of the 
law of Evidence, and even those who are better 
versed in this branch of the law do not feel alto- 
gether easy; and the question as to what a no- 
tary’s liability would be in case he should make a 
mistake, as the most learned judges are liable to do, 
in deciding as to the competency or relevency of 
evidence, and as to what evidence it is the personal 
privilege of a witness to refuse to give, has puz- 
zled many of them. It is evident that as the law 
now stands, no one not learned in the law should 
attempt to take a deposition; butif a notary exer- 
cises his best discretion. however ignorant he may 
be, and without malice commits a witness for re- 
fusing to answer a question put to him by the ex- 
aming counsel which he, the notary, thinks prop- 
er and should be answered, he can not be held 
liable, nor can his bondsmen, if he has decided 
erroneously, because in deciding What questions 
the witnesses must answer he exercises a judicial 
function. His decision that a witness has com- 
mitted a contempt is obviously as much a judicial 
decision as any decision of a court of record. 
Notaries must decide such questions when they 
arise, and should do so without fear or favor. It 
would be grossly unjust as well as against the in- 
terest of the public to hold them responsible and 
liable in actions for damages, for innocently mak- 
ing mistakes in deciding questions in the law of 
Evidence. In the words of Chief Justice Kent, 
“Such responsibility would be an anamoly in 
jurisprudence. No statute could have intended 
-such atrocious oppression and injustice.”’ If no- 
taries were liable in such cases few of them would 
dare to commit a witness for even the most 
flagrant contempt, and in consequence much 
valuable evidence would, be lost. The law, how- 
ever, is well settled that where a judicial officer, 
or one temporarily exercising a judicial function, 
without malice injures another by making an 
erroneous decision, he is not liable. The author- 
ities on this point are numerous, among which 
are the following: Yates v. Lansing, 5 Johns. 282; 
Jenkins v.. Waldron, 11 Johns. 113; Wheeler v. 
Patterson, 1 N. H. 88. There are no cases to the 
contrary. 

The decision in the case of ex parte Krieger, 
supra, contains a dictum to the effect that if a 
notary should conspire with others to obtain and 
p.blish testimony, and in pursuance of such con- 
spiracy should proceed to take depositions, and 
should commit a witness for contempt, he would 
be liable. ‘The law gives notaries no power to 
take depositions for such purposes, and moreover 
the element of malice would enter into such a 
case, and if a notary should erroneously and 
inaliciously commit a witness, he would doubtless 











be liable in an action against him for malicious 
arrest. 

The section under discussion indicates that it 
was not the intention of the legislature to make 
notaries liable in damages for erroneously com- 
mitting witnesses where they commit them with- 
out malice, by providing that if the witness is 
discharged upona writ of habeas corpus, the liti- 
gant on whose behalf the refused evidence shall 
have been required, shall be liable to pay such 
person the costs by him incurred in effecting such 
discharge, and that the court may in its discretion 
allow a further sum not to exceed twenty-five 
dollars, for an attorney’s fee. If the legislature 
had intended, notaries to be liable, it is evident 
that no such provision would have been made. 

Where there is no suit pending, in which 
it is to be used, or if proper notice has not been 
served or waived, a notary can not lawful- 
ly take a deposition, and if, under such cir- 
cumstances, a notary proceeds to take one and 
commits a witness for contempt, his official 
character will not shield him from liability, nor 
will it, it seems, if he is interested in the case in 
which the deposition is taken. and acts errone- 
ously. Cooley on Torts, p. 421. A notary has no 
power to commit a witness for refusing to pro- 
duce books and papers under a subpena duces 
tecum. Ex parte Mallinkrodt, 20 Mo. 493. 

When their respective depositions are signed by 
the witnesses the notary before whom they have 
been taken should append his certificate, showing 
that the depositions were reduced to writing in 
his presence, and were subscribed and sworn to 
by the witnesses, and the place at which, and the 
days and within what hours the same were taken. 
Rey. Stats. vol. 1, p. 355, § 2151. Where there are 
sevéral depositions one certificate is sufficient. 
Warlick v. Peterson. 58 Mo. 408. ‘The depositions 
having been properly certified to by the notary, 
he should inclose them and the notice under 
which they were taken, together with all exhibits 
produced and proved or referred to by either of 
the witnesses, and the commission and interroga- 
tories, if any, in an envelope, and seal them up 
and direct them to the clerk of the court in which, 
or the justice before whom the action is pending. 
Rey. Stats. vol. 1, p. 356, § 2156. The section 
above quoted does not refer to the notice to take 
depositions, but it is customary to inelose it with 
the other papers. 

Notaries should be very careful to observe the 
requisite formalities in taking depositions and 
transmitting them to the proper officer, as they 
would probably be held liable if the depositions 
should be suppressed on account of their negli- 
gence; and the party at whose instance they were 
taken should be damaged in consequence of their 
suppression. The writer has been unable to dis- 
cover anything in text books bearing directly on 
this point, nor has he been able to find any de- 
cisions bearing directly on the point in the Mis- 
souri or other State reports. The general rule is, 
however, that notaries are liable to the extent of 
any injury resulting from their negligence when 
they assume to perform an official duty. Cooley 
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on Torts, p. 398. No suit, however, can be insti- 
tuted against a notary or his sureties more than 
three years after such cause of action accrued. 
Myer’s Supplement to Wags. Stats. p. 298, § 6. 





EVIDENCE — PURCHASE OF SHARES BY 
STOCKBROKER — ENTRY IN DAY-BOOK 
BY DECEASED STOCKBROKER. 





MASSEY v. ALLEN. 





English High Court, Chancery Division, November, 
1879. 

In an action brought by A against B and C, claiming to 
be indemnified by them or one of them in respect of cer- 
tain sharesin a company, it was sought during the hear- 
ing of the action to prove that the shares were purchas- 
ed for B by his stockbroker D, who was dead, and the 
day-book of the stockbroker which contained an entry 
made by him relating to these shares, was tendered in 
evidence. Held, that this entry was not admissible as 
evidence either asa declaration against pecuniary in- 
terest, or as an entry made in the ordinary course of 
business by a person whose duty it was to make it. 


This was an action brought by the liquidators of 
the International Contract Company in the name 
of Mr. Massey to establish the plaintiff’s right to be 
indemnified by the defendants, Alien & Hard- 
wicke, or one of them, in respect of 200 shares in 
the company which had been transferred into 
Massey’s name (as he alleged) as trustee for 
either Allen or Hardwicke. Massey died after the 
commencement of the action. 

In the course of the hearing of the action it was 
desired onthe part of the plaintiff to prove that 
the shares were purchased for Allen on the Stock 
Exchange by his brokers, Messrs. Griffith & 
Druitt, and Griffith being dead the following 
books were tendered in evidence :—The ledger, 
the day-book, and the stock and share book. 
Witnesses were called who proved that the entries 
in the ledger and day-book relating to the shares 
in question were in the handwriting of Griffith, 
and stated that such entries in the day 
book were always made immediately after the 
transaction and in the ordinary course of busi- 
ness, and that the entries in the day-book were 
subsequently copied into the ledger. It was also 
proved that Griffith & Druitt brought the trans- 
fers to the company and got them registered. 

The entry in the day-book, as explained by the 
evidence, purported to show that the shares were 
purchased by Griffith from a broker, and that 
Allen was credited with a sum for payment of 
them. 

The entries in the stock and share book were 
made by a clerk who was living. The ledger was 
admitted as evidence after some discussion. 

Napier Higgins, Q. C., and Whitehorne, for the 
plaintiff—We put in the ledger, the day-book, 
and the stock and share book of Messrs. Griffith 
& Druitt to show that the 200 International shares 
were purchased by them for Allen as his brokers. 
As to the entry relating to those shares in the 





day-book, it is admissible as evidence, being an 
entry made by Griffith, who is dead, against his 
pecuniary interest: Stephen’s Digest of the Law 
of Evidence, ch. 4, art. 28; Taylor v. Witham, 24 
W. R. 877, L. R. 3 Ch. D. 605; Higham. v. Ridg- 
way, 2Sm. Lead. Cas. 7th ed. pp. 318, 338, and 
the cases therein mentioned, show how such an 
entry may be admissible as against a third per- 
son. It is further admissible as being an entry 
made by Griffith contemporaneously and in the 
ordinary course of business; Stephen’s Dig. ch. 4, 
art. 27; Price v. Lord Torrington, 1 Sm. Lead. 
Cas. 7th ed. p. 328; Doe v. Turford, 3 B. & Ad. 
898. Reg. v. Overseers of Birmingham, 10 W. R. 
41,1 B. & S. 763; Higham v. Ridgway; Goss v. 
Watlington, 3 Brod. & Bing. 132; Doe v. Rawlins, 
1M. & R. 241. The true rule on this point is 
given in Rawlins v. Richards, 28 Beav. 310; 
Bright v. Legerton, 8 W. R. 678, 9 W. R. 239, 29 
Beav. 66,2 De G. F. & J. 606. 

Graham Hasting, Q. C., and Fellows, for Allen. 
—For an entry to be admissible as evidence as a 
declaration against the pecuniary interest of the 
person making it,it must be such that it never 
could be made available for the person himself: 
Smith v. Blakey, L. R. 2 Q. B. 326; Taylor v. 
Witham. The entry in the day-book does not 
come within that rule. As to its being an entry 
made in the ordinary course of business, for such 
an entry to be admissible as evidence it must be 
made contemporaneously in the usual routine of 
business, and by a person whose business it was 
to make it: Taylor on Evidence, 7th ed. p. 549, 
see. 708; Higham v. Ridgway; Chambers v. Ber- 
nasconi, 1 C. M. & R. 347; Smith v. Blakay; Raw- 
lins v. Richards; Doe v. Turford; Polini v. Gray, 
28 W. R. 81, L. R. 12 Ch. D. 488. Can this entry 
be said to be made in discharge of a duty? 

HALL. V. C.: 

In the course of the argument in this case some 
questions arose as to the admissibility of certain 
documents, and inasmuch as I admitted them de 
bene esse, and inasmuch as for the purpose of the 
judgment to be drawn up they ought to be, or 
ought not to be, entered ag read, I think it right 
to consider that question and to express my 
opinion upon it. Now, the first document is the 
day-book. As regards the entry in the day-book, 
it was attempted to put that in evidence on the 
ground, first, that it is against pecuniary interest, 
but I am not satisfied that that entry can be con- 
sidered to be against pecuniary interest within the 
meaning of the rule about pecuniary interest. It 
appears to me I ought to adopt the language of 
the judgment in Smith v. Blakey, where Mr. 
Justice Blackburn says: ‘*‘When enteries are 
against the pecuniary interest of the person mak- 
ing them, and never could be made available for 
the person himself, there is such a probability of 
their truth.”’ Now, the words are ‘never could 
be made available.’’ If this day-book:- were used 
as evidence of a contract, I suppose it might be 
contended after the death of the person who made 
the entry—and in this case it is a broker—it being 
against his interest, that it would be admissible 
on the question as to whether he had purchased 
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the shares or not for the principal, Mr. Allen. It 
might be admissible possibly if used by way of 
admission against the broker, but in order to be 
admissible as a declaration against interest, the 
entry must, I take it, be one which under no cir- 
cumstances could operate for the advantage or 
bexetit of the party who made it. That being so, 
it appears to me that the entry might, according 
to the turn of the market, possibly prove to be 
for the advantage of the broker, provided always 
he was not under the circumstances bound to de- 
liver any specific shares. I am not satisfied that 
that does come within the meaning of the rule 
about entries against pecuniary intere&t, and I 
decline to admit the book on that ground. The 
other ground is that it is an entry made in the 
ordinary course of business. As to that, the 
entry in order to be admissible must be made in 
the course of business in the performance of a 
duty. Ican not say that it was the duty of the 
broker to keep that day-book between himself and 
his client, Mr. Allen. Reference was made to 
Doe vy. Turford, where an entry on the back of a 
notice to quit by the solicitor was held to be ad- 
missible in evidence, and it has been argued that 
this is an authority that such an entry as _ this 
would be admissible. But the ground of adinis- 
sion in Doe yv. Turford, seems to have been that 
there was a course of business that the clerks 
were always required to make and did make cer- 
tain indorsements upon a notice to quit. In the 
particular case the principal made the entry him- 
self, and [ consider that it was held that the entry 
by the principal in that one instance was made in 
discharge of the duty of a clerk; that from the 
nature of the thing the putting of the entry on 
the back of the notice to quit was, in fact, in per- 
formance of a duty, and that it was the duty of 
the principal himself under the circumstances, 
and having regard to the nature of the transac- 
tion, to make that indorsement upon the back os 
the notice. I do not, therefore, consider Doe y. 
Turford an authority which would make this book 
admissible. Doe v. Turford was cited in Smith 
v. Blakey, and also in Bright v. Legerton, a case 
before Lord Campbell where he reversed the de- 
cision of the master of the rolls as to the admissi- 
bility of one document, but admitted some other 
documents on special grounds. He expressly laid 
down that the entries in the solicitor’s book in 
that case would not have been evidence if they 
had not in fact been dealt with and adopted by 
the person against whom they were intended to be 
used. It seems to me, therefore, that the day- 
book ought not to be entered as read. 

As regards the stock and share book, the plaint- 
iff's answer to the admissibility of that seems to 
be that the witness was alive, and he could only 
prove the transactions in the book by his own 
proper evidence independently of the book. He 
may look at the book for the purpose of refresh- 
ing his memory, but the witness being alive the 
book can not be admitted. Therefore the stock 
and share book will not be admitted. 

The ledger will be admitted and taken as read. 





LIABILITY OF CITY FOR ACTS OF OF- 


FICERS. 


WALLACE v. CITY OF MENASHA. 





Supreme Court of Wisconsin, January, 1880. 


1. A city is not liable in tort forthe act of its treasurer, 
acting in good faith in the execution of his tax warrant, 
in seizing and selling the chattels of one person for the 
delinquent taxes of another. 

2. Whether an action will lie against the city, as for 
money had and received, to recover the proceeds of the 
sale of such property paid into the treasury, or any part 
thereof, not considered. 


Appeal from Winnebago Cireuit Court. 

Action to recover damages for the alleged un- 
lawful conversion by the defendant city of certain 
personal property of the plaintiff. 

The facts, as they appear from the pleadings, 
evidence and findings of the judge are briefly as 
follows: The annual tax list of the city of Mena- 
sha for 1875 was duly made. The proper warrant 
to the treasurer to collect the taxes assessed there- 
in, signed by the mayor and clerk and sealed with 
the city seal, was appended thereto, and the same 
was delivered to the city treasurer. Such tax list 
included State, county, school and city taxes to be 
collected for that year in the city of Menasha. A 
tax of $70.50 was therein assessed against the firm 
of Kelley & Co. That firm neglected or refused 
to pay such tax, whereupon the treasurer seized 
and sold the property described in the complaint, 
and from the proceeds of the sale satisfied the tax 
against Kelly & Co, The property belonged to the 
plaintiff and was of the value of $300. On these 
facts the court found as a conclusion of law that 
the plaintiff was entitled to judgment against the 
city for the value of the property with interest 
and costs. From the judgment against it, entéred 
pursuant thereto, the city has appealed. 

C. W. Felker, for respondent; E. Mariner and C. 
A, Hamilton, for appellant. 

Lyon, J., delivered the opinion of the court: 

Doubtless it has very frequently happened that 
municipal officers charged by law with the duty of 
collecting the public revenue, have for non-pay- 
ment of taxes seized property belonging to per- 
sons not liable to pay such taxes. Many cases of 
tort brought against such officers by the owners of 
property so seized to recover damages therefor 
are probably reported in the books, but we have 
been referred to no case, and upon most diligent 
search have been unable to find one in which an 
action of tort for such unlawful seizure has been 
sustained or even commenced against a municipal 
corporation. The absence of such cases raises a very 
strong presumption that the bar everywhere enter- 
tains the view that such actions can not be main- 
tained. This circumstance is not, however, con- 
clusive of the question, for if a case like this 
comes clearly within the established doctrine of 
respondeat superior the action must be upheld, not- 
withstanding the absence of cases directly in poinf. 
To determine, therefore, whether this action can 
be maintained, resort must necessarily be had to 
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the general principles of law relating to the liabil- 
ity of municipal corporations for the torts of their 
officers or agents. 

That actions sounding in tort will lie in certain 
cases against municipal corporations, though for- 
merly doubted, is now perfectly well settled. It 
is to be determined whether this is one of those 
eases. The rules of law by which the question of 
the liability of the city of Menasha. in an action 
of tort for the unlawful seizure by the treasurer of 
the property of the plaintiff, is to be determined, 
are thus stated by Chief Justice Shaw in Thayer 
v. City of Boston, 19 Pick. 511: ‘* There is a large 
class of cases in which the rights of both the pub- 
lic and of individuals may be deeply involved, in 
which it can not be known at the time the 
act is done, whether it is lawful or not. The 
event of a legal inquiry in a court of justice may 
show that it was unlawful. Still, if 1 was not 
known and understood to be unlawful at the time; 
if it was an act done by the officers having compe- 
tent authority, either by express vote of the city 
government or by the nature of the duties and 
functions with which they are charged by their 
offices to act upon the general subject-matter, 
and especially if the act was done with an honest 
view to obtain for the public some lawful benefit 
or advantage, reason and justice obviously require 
that the city in its corporate capacity, should be 
liable to make good the dan:age sustained by an 
individual in consequence of the acts thus 
done. * * * * ‘The court are therefore of 
opinion that the city of Boston may be liable in an 
action of the case, where acts are done by its au- 
thority which would warrant a like action against 
an individual, provided such act is done by the 
authority and order of the city government, or of 
those branches of the city government invested 
with jurisdiction to act for the corvoration upon 
the subject to which the particular act relates, or 
where, after the act has been done, it has 
been ratified by the corporation. by any sim- 
ilar act of its officers. * * * * Asa gen- 
eral rule the corporation is not responsible for the 
unauthorized and ‘unlawful acts of its‘ officers, 
though done colore oficii. It must further appear 
that they were expressly authorized to do the acts 
by the city government, or that they were done 
bona fide in pursuance of a general authority to act 
for the city on the subject to which they relate; or 
that, in either case. the act was adopted and rati- 
fied by the corporation.” 

There is no pretense in the present case that the 
city of Menasha has ratified the unlawful act of 
its treasurer. True, the money realized on the 
sale of the plaintiff's property was paid into the 
city treasury in satisfaction of the tax assessed 
against Kelley & Co., but it does not appear that 
the city council or any officers of the city other 
than the treasurer had notice of the source from 
which the money was derived. or Jid any act sanc- 
tioning or approving the seizure of the plaintiff's 
«property. Unlike the case of Hurley v. 'lexas, 20 
Wis. 634, in which the levy was void, the taxes 
were lawfully assessed, and the warrant for the 
collection thereof lawfully issued to the treasurer 





by the mayor and city clerk under the seal of the 
city. The warrant commanded the treasurer, in 
case Kelley & Co. neglected or refused to pay the 
taxes assessed against them. to collect the same 
by distress and sale of their goods and chattels. 
It does not purport to give him authority to make 
such taxes out of the goods and chattels of the 
plaintiff or any person other than that firm. 
It was known and understood when the plaintiffs 
goods were seized, that if they belonged to the 
plaintiff the seizure was unlawful. The treasurer 
had no authority, real or apparent, to make the 
seizure, and although he made it colore officti, and 
in the honest belief that the goods belonged to 
Kelly & Co., it can not correctly be said that he 
had general authority to act forthe city in that 
behalf. ‘The treasurer had specifie authority in a 
certain contingency to seize the goods of Kelly & 
Co., but he kad no more authority to seize the 
goods of the plaintiff for the delinquent taxes of 
others than he had to commit an assault and bat- 
tery ona verson taxed to compel him to pay his 
taxes. And. indeed, ifthe city is liable in the one 
case it is not perceived why, on the same principle, 
it would not be liable in the other. Should the 
treasurer assault a tax debtor and take from his 
pocket by force the amount of his tax, it would 
hardly be claimed that the city is liable in tort for 
such unlawful and criminal acts. 

The case of Squiers v. Neenah, 24 Wis. 588, 
cited and relied upon by counsel for the plaintiff, 
is distinguishable from the present case. The 
board of trustees of the village of Neenah at- 
tempted to lay a street through plaintiff's land, 
but because of a defect in the village charter no 
street was lawfully laid out. Believing, however, 
that it was lawfully established, the board ordered 
the street commissioners to open the street, and 
one of them opened it by removing the plaintiff's 
fences against his protest. The action was tres- 
pass against the village to recover damages for the 
act of the street commissioner, and the plaintiff 
recovered. The unlawful act complained of was 
expressly directed by that branch of the village 
government invested by law with jurisdiction to 
act for the corporation in the matters of laying 
out and opening streets, and hence the case was 
clearly within the rule of municipal liability laid 
down in Thayer v. Boston, supra. That case is re- 
ferred to and approved in the opinion of Dixon, C. 
J.;alsoin Hurley v. Texas, 20 Wis. 637,and in Ham- 
ilton v. Fond du Lac, 40 Wis. 47. In the two 
cases last cited, as in Squires v. Neenah, the un- 
lawful acts complained of were done pursuant to 
express orders of the respective city councils. 

Did the charter of Menasha authorize the city 
council to control and direct its treasurer specifi- 
cally in the matter of collection of taxes, and had 
the council directed him to seize, or after seizure 
had it directed him to sell the property of the 
plaintiff to satisfy the taxes of Kelley & Co., we 
should have a case more nearly resembling those 
above cited. 

We have thus far considered the case upon the 
hypothesis that the treasurer is the agent or serv- 
ant of the city, for whose torts the city may in a 
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proper case be held liable. But, under the author- 
ities, it may well be doubted whether the rule re- 
spondeat superior has any application to acts per- 
formed or torts committed by him in the collection 
of taxes. The levy and collection of taxes are 
governmental rather than municipal functions, 
delegated, it is true, to municipal officers for con- 
venience, but still governmental. It may well be 
claimed that in the exercise of those functions 
such officers are public officers, discharging public 
and not municipal or corporate duties. If so, 
there seems to be no ground for holding the mun- 
icipality liable for their torts committed in the ex- 
ercise of those functions—no rogm for the appli- 
sation of the rule respondeat superior in such cases. 
A distinction is made in many well-considered 
cases between torts committed by municipal offi- 
eers or agents in the discharge of such public du- 
ties and those committed in the discharge of 
purely municipal or corporate duties by the offic- 
ers or agents of the city or village, the municipal- 
ity being held liable for the latter, but not liable 
for the former tlass of torts. In addition to the 
cases and authorities cited in the brief of counsel 
for the city, see 2 Dillon on Munic. Corp. sections 
464 to 770 inclusive, and cases cited; Bailey v. 
Mayor, 3 Hill, 531; Oliver v. Worcester, 102 Mass. 
489. This distinction was recognized in Hayes v. 
Oshkosh, 33 Wis. 314, and controlled the judgment 
of the court. 

We conclude that the city is not liable in’ this 
action for the tort of the treasurer. Whether the 
plaintiff can maintain au action, as for money had 
and received, to recover of the city the proceeds 
of the sale of his property, paid into the city 
treasury, or any part thereof, we do not determine. 

Judgment reversed and cause remanded, with 
direction to the circuit court to render judgment 
for the defendant. 





JUDICIAL PROCEEDINGS—HOW FAR TO BE 
CONDUCTED IN ENGLISH LANGUAGE— 
JURORS. 


TOWN OF TRINIDAD v. SIMPSON. 


Supreme Court of Colorado, December Term, 1879. 


i. The rule that all judicial proceedings must be con- 
ducted in the English language seems to be applicable 
only to the pleadings. Contracts in another language 
may be sued on; foreign witnesses examined and non- 
English speaking prisoners put on trial. So, also, the 
written instructions of the court might be translated into 
the language of a juror. 

2. The fact that a person can not speak or understand 
the English language does not necessarily disqualify 
him to serve as a juror; forthe court has power to ap- 
point an interpreter of the proceedings on the trial. 

3. Whether a court could appoint an interpreter to act 
as such in the jury room, quere. 


In error tothe District Court of Las Animas 
County. 





ELBERT, J., delivered the opinion of the court: 

On the trial below Juan B. Cordoba, Manuel 
Abyta and Casimero Romero were summoned 
with others as jururs. Upon his voir dire each 
answered that he did not understand the English 
language. The plaintiff in error made this the 
ground of a challenge for cause. The challenge 
was overruled by the court and the persons named 
were empanelled and sworn, and served as jurors 
upon the trial. Other errors were assigned, but 
by stipulation of counsel the cause is submitted 
upon this assignment alone. 

Is inability onthe part of persons called as 
jurors to speak the English language, and to un- 
derstand it when spoken, necessarily a disqualify- 
ing fact? The question is not without difficulty. 

The statute declares that *‘all male inhabitants 
of the State of the age of twenty-one years who 
are citizens of the United States, or have declared 
their intention to become such citizens, and who 
have not been convicted of felony, shall be com- 
petent to serve as grand and petit jurors in all 
courts and judicial proceedings in the State.” 
These are the general statutory qualifications. of 
a juror. One possessing them, however, is still 
subject to challenge. Section 161 of the Code 
provides that either party may challenge peremp- 
torily or for cause, limiting peremptory challenges 
to four., Section 162 enumerates seven several 
grounds upon which challenges for cause may be 
taken; it is unnecessary to advert to them further 
than to say that inability to speak or understand 
the English language is not enumerated as a 
ground of challenge. This is not a case, however, 
where enumeration is to be taken as excluding 
disqualifying causes not enumerated, otherwise 
deafness, insanity and like physical and mental 
disqualifications, absolute in their character, 
would be unchallengeable. The maxim expressio 
unius est exclusio alterius,is not of universal ap- 
plication in the construction of statutes.’ The 
legislative intention is to be taken according to 
the necessity of the matter, and according to that 
which is consonant to reason and sound discretion. 
Broom's Leg. Max. 644. In the silence of the 
statute, therefore, the ground of challenge in this 
case stands as at common law, to be determined 
by a consideration of the duties imposed upon a 
juror and the qualifications thereunto requisite. 

Challenges to the poll are reduced by Sir Ed- 
ward Coke to four different heads: Propter hon- 
oris respectum, propter defectum, propter affectum and 
propter delictum. 3-Black. Com. 361, 362. If to 
either, the challenge in the present case must be 
referred to the third head. It isa defect of edu- 
cation, but only in a relative and limited sense. 
Knowledge of a language other than a person's 
vernacular is but an accomplishment. Want of it 
argues nothing respecting mental culture; in fact, 
may co-exist with the highest intellectual attain- 
ments and the greatest aptitude for the duties of a 
juror. While this is the case, the inability of a 
juror ignorant of the language in which the pro- 
ceedings of the court are had, to discharge the 
duties of a juror, unaided, are patent. It is his 
duty to listen to the evidence of the witnesses, the 
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argument of counsel and the instructions of the 
court. Ignorance of the language as a matter of 
fact is as conspicuously a disqualifying circum- 
stance as though he was deaf, unless the court 
may aid him in the discharge of his duties through 
the instrumentality of an interpreter. Hence the 
question comes to this: May the court, in such a 
case, interpose an interpreter? If it has the 
power, the disqualification is removable; if not, it 
is complete and absolute. It is true there is no 
express authority of statute to do so, but there is 
a general power conferred by section 402 of the 
Code upon district courts: to make rules and 
regulations governing their practice and proceed- 
ure in reference to all matters not expressly pro- 
vided for by law. Independently of statutes, 
courts of original jurisdiction have inherent 
power to make and enforce rules for the transac- 
tion of their business, subject only to the condi- 
tion that they do not contravene the law of the 
land. Gannon vy. Fritz, 79 Pa. St. 303. It must be 
borne.in mind that the territory embraced in quite 
a number of the counties in the southern part of 
the State, and among them the county in which 
this litigation originated, formerly belonged to 
the Republic of Mexico; that it was acquired by 
treaty by the United States, and that the inhabit- 
ants thereof were largely, if not exclusively, of a 
Spanish speaking people. Of this fact we take 
judicial notice. These people are in all respects 
citizens, and the association of alienage and its 
disabilities with ignorance of our language is to 
be dismissed. Under like circumstances it was 
provided by statute in the State of California that 
a juror should have sufficient knowledge of the 
language in which the proceedings of the court 
were had; but certain counties where a large por- 
tion of the population were ignorant of the Eng- 
lish language were excepted by the statute from 
the eperation of the rule. It isa noticeable fact 
that both under our Territorial and State govern- 
ments legislation touching the administration of 
the law has proceeded without any express refer- 
ence to or recognition of the fact that in the coun- 
ties mentioned its administration would chietiy 
concern, as for its agencies it would be largely de- 
pendent upon, a Mexican citizenship. In the early 
history of the Territory it would have been per- 
haps impossible in these counties to obtain an 
English speaking jury. Even now the exclusive 
rule that has been contended for, if it did not de- 
feat the administration of the law in these coun- 
ties, would devote the burthens of jury duty upon 
a very limited number. We can not conceive that 
the legislators have been blind to these facts or 
negligent of their demands. In the absence of 
express legislation we presume them to have re- 
garded the difficulty as amply provided for either 
in the provisions of section 401, cited supra, or in 
the inherent power of the courts of original juris- 
diction which they had established for the admin- 
istration of the law. For these reasons we think 
it was fully within the power of the court to ap- 
point an interpreter under the sanction of an oath 


-to interpret the testimony of witnesses and the 


arguments of counsel. This would affect the dis- 





charge of their duties as jurors while’ in the jury 
box. Further than this we not decide. 

It doesnot appear that any interpreter was ap- 
pointed, but it is to be presumed that the court 
did whatever was necessary in this behalf. 

As to the discharge of their dyties in the jury- 
reom, the duties of consultation, discussion and 
agreement, it does not appear but what the other 
jurors of the panel were Mexicans, and Spoke the 
Spanish as well as the English language, if no in- 
terpreter was necessary after their retirement from 
the jury box. We are told that we must presume 
that they were English speaking only. Respect- 
ing the jurors in a country where the English 
speaking class is so limited and the Spanish speak- 
ing class is so largely in excess, such a presump- 
tion would be without foundation in fact, and in- 
admissible. Without this presumption it does not 
affirmatively appear that the jurors named were 
disqualified for the duties of the jury room. We 
desire to say, however, that the power of the 
court to interpose an interpreter in the jury room 
is embarrassed by considerations not attaching to 
the appointment of an interpreter to act in the 
presence of the court, and if it exists its exercise 
should be limited to cases of strictest necessity. 

Much stress is laid upon the proposition that all 
judicial proceedings must be in the English 
language, and the case of Dunton y. Montoyo, 1 
Col: 99 is cited as authority. In that case the 
narr. was in the Spanish language, and the doc- 
trine of the case must be limited to the declara- 
tion that all pleadings must be in English. The 
fallacy of the argument on this proposition con- 
sists in treating a general rule as though it were 
an exclusive rule. The declaration of the Code 
(see. 405) is that ‘‘every written proceding in a 
court of justice in this State, or before a ju- 
dicial officer, shall be in the English language.” 

* * * This is substantially the statute of 4 
Geo. II, c. 26, which enacted *‘that both the plead- 
ings and the record should thenceforward be 
framed in English.”’ Stephens’ Plead. appendix 
24. Prior to that time the record and pleadings 
(after the introduction of written pleadings) had 
been framed in Latin, and the statute had for its 
object the abolition of that practice. By statute 
36, Euward III, it was enacted that ‘for the 
future all pleas should be pleaded, shown, de- 
fended, answered, debated and judged in the 
English tongue, but be entered and enrolled in 
Latin.”” 3 Black. Com. 318. The arms ot Edward 
had prevailed over those of France, and the object 
of the statute was to banish from English courts 
of justice the use of Norman or law French intro- 
duced after the Conquest. This appears to be 
the only statute on the subject prior to the fourth 
year of James I. How far, and with what modi- 
fications it may be said to prevail as part of our 
common law; need not be disclosed. Undoubtedly 
laws are to be administered in the language of the 
people adopting them. The people of this State, 
as of the United States, are an English speaking 
people, and in the silence of the statute, all 
judicial proceedings would be as of course in that 
language. It does not follow, however, that they 
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would be exclusively so. This proposition must 
be taken subject to the practical necessities that 
daily arise in the administration of the law in 
courts of justice. 

Contracts in a foreign tongue are to be dealt 
with and must be translated. Non-speaking Eng- 
lish witnesses are put upon the stand and must 
‘“‘bear witness’? through an interpreter. Non- 
speaking English prisoners are put upon their 
trial and the indictment and other proceedings of 
the trial are made manifest to them by the 
same instrumentality. The proposition, there- 
fore, that all judicial proceedings must be in the 
English language, must be taken sub modo. In 
this view the difficulty made respecting the in- 
structions of the court also disappears. While 
under the Code they must be in writing, and un- 
der section 405 in English, we do not conceive that 
their translation into Spanish for the use and in- 
struction of a juror understanding that language 
alone, would be inhibited by the spirit of the sec- 
tion. The object of the provision is to secure a 
record in English, and this would in no sense be 
defeated. 

The hypothetical case put by counsel of a jury 
composed of several different nationalities, is met 
by the suggestion that extremes prove nothing. 
Such complications are not likely to arise where 
ample judicial discretion exists. 

We are not unmindful that there are many seri- 
ous objections to the interposition of interpreters 
in judicial proceedings, and while we hold it 
within the power of the court to appoint an inter- 
preter under the circumstances of this case, it was 
also within its discretion to exclude the jurors 
named for the cause assigned. People v. Arceo, 
32 Cal. 49; Atlas M. Co. v. Johnson, 23 Mich. 37; 
State v. Marshall, 8 Ala. (N. 8.) 302. Such per- 
sons are not disqualified, but whenever it ‘is 
practicable to secure a full panel of English- 
speaking jurors, a wise discretion would excuse 
from jury duty persons ignorant of that language. 
The cases of Fisher v. Philadelphia, 4 Brewst. 
375, and Lyles v. State, 41 Texas, 172, are cited 
against the conclusion arrived at in this opinion. 
The first authority we have been unable to obtain. 
With the reasoning of the last we are not satisfied. 
If our conclusion as to the power of the court to 
appoint an interpreter be correct, the foundation 
upon which the conclusions in that case appear to 
rest disappears. 

The judgment of the court below is affirmed 
with costs. 


WARRANTY — SALE OF ARTICLE TO BE 
MANUFACTURED — MEASURE OF DAM- 


AGES. 


GERST v. JONES. 





Supreme Court ef Appeals of Virginia, November, 
1879. 


1. G,a manufacturer of boxes, agreed to furnish J, a 
manufacturer of tobacco, as many boxes as he should 





require in his business during a specified time at a cer- 
tain price. The boxes furnished were of unseasoned 
wood, which caused the tobacco which was packed 
therein to mould. Held, that G was liable upon an im- 
plied warranty that the boxes were suitable for the pur- 
pose of packing tobacco. 


2. Although as a general rule upon the sale of personal 
property there is no implied warranty as to quality, and 
the maxim caveat emptor applies, yet where goods are 
ordered for a particular purpose known to the seller, he 
impliedly undertakes that they shall be reasonably fit 
for the purpose for which they are ordered, and especi- 
ally is this so if the seller is also a manufacturer of the 
goods ordered. 

3. Where there is a warranty, either express or im- 
plied, neither the ignorance of the seller nor the exer- 
cise of care and diligence can exempt him from liability 
if the goods do not answer the purposes for which the y 
were sold. 


Action by D. Jones & Co., against Joseph 5. 
Gerst to recover for loss occasioned by defendant 
furnishing to plaintiffs unsuitable boxes in which 
to pack tobacco manufactured by them. Plaintiffs 
recovered judgment for $1,602.36, and defendant 


obtained a writ of supersedeas. The opinion 
states the facts. 
E. E. Bouldin, for plaintiff in error; Ould & 


Carrington and Cabell & Peatross, for defendants 
in error. 

STAPLES, J., delivered the opinion of the court: 

The plaintiffs in the court below were manu- 
facturers of tobacco in the town of Danville, and 
the defendant was at the same time engaged in 
the business of manufacturing boxes to press 
manufactured tobacco. The defendant agreed to 
furnish plaintiffs for the year 1870, during the 
manufacturing season, as many boxes as the latter 
would need, at the price of sixty-five cents per 
box. In accordance with this arrangement, de- 
fendant furnished the plaintiffs all the boxes they 
needed in the year 1870. Plaintiffs pressed their 
manufactured tobacco in these boxes, and they 
shipped a large portion of it to their commistion 
merchants in Baltimore. Of the tobacco so 
shipped, one hundred and sixty-six half boxes, 
containing about ten thousand pounds, were 
moulded, in consequence of unseasoned timber 
having been used in making the boxes, and eight 
thousand pounds remaining in the factory were 
found on examination to be moulded from the 
same cause. 
the moulded tobacco is nine cents per pound. 

It is not claimed that the defendant expressly 
warranted the boxes, or that he knew they were 
not suited to the purposes for which they were 
ordered. The evidence shows, however, that the 
timber used in making the boxes for the plaintiffs 
had been unduly exposed to the weather, and 
there can be no doubt but that the defendant was 
apprised of the fact. It also appears that it was 
customary to rely on the manufacturer of boxes 
for the selection and use of proper box material 
and timber, and the manufacture of suitable 
boxes, and it is not customary for tobacco manu- 
facturers to subject the boxes furnished them by 
box manufacturers to any test to see whether they 
are made of thoroughly seasoned or dry timber, 


The plaintiff's damage arising from 


. 








-illustrating these principles. 
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‘but thev rely upon the box manufacturer to do 
this, and that it is his business to do so. 

Upon these facts two questions are presented: 
Is the defendant liable in damages to the plaintiffs 
for the injury to the tobacco, and if so, what is 
‘the measure of recovery? In discussing these 
questions I shall consider the subject without ref- 
erence to the alleged usage or custom proved as a 
part of the plaintiff’s case. 

According to a well-known rule of the common 
‘law upon a sale of personal property there is no 
-implied warranty as to its goodness or quality. 
The maxim, caveat emptor, applies in the absence 

-of fraud or express warranty. Several modifica- 
tions of this rule have, however, been recognized 
by the courts perhaps as well established as the 
rule itself. One of these is that upon an execu- 
tory contract of sale where goods are ordered for 
a particular use or purpose known to the seller, 
the latter impliedly undertakes they shall be rea- 
sonably fit for the use or purpose for which they 
are intended. Such a case according to the au- 
thorities is plainly distinguishable from that of an 
executed sale of a specific chattel selected by the 
purchaser upon which no implied warranty arises. 
The distinction seemg to be somewhat refined and 
technical at first view, but it is founded in sound 
reason, and is sustained by the authorities. 
Where the purchase is of a defined, ascertained 
article, the vendor performs his part of the con- 
tract by sending the article, and in the absence of 


-fraud or some positive affirmation amounting to a | 


warranty he is not liable for any defect in the 
-quality. The purchaser in selecting the particular 
article relies upon his own judgment, and takes 
upon himself the risk of its answering his pur- 
jposes. If he desires to secure himself against 
loss he ought to require an express warranty. In 
the absence of such warranty the rule of caveat 


emptor must govern. Where, however, the pur- 


chaser does not designate any specific article but 


-orders goods of a particular quality or for a par- 


ticular purpose, and that purpose is known to the 
seller, the presumption is the purchaser relies 
upon the judgment of the seller, and the latter, 
by undertaking to furnish the goods, impliedly 
‘undertakes they shall be reasonably fit for the 
purpose for which they are intended, and he will 
‘be answerable for any defect in the material or in 
the construction by which the value is diminished. 
This rule applies with peculiar force where the 
seller is the manufacturer. 

Whether the seller would be held liable for a 
latent defect of which he is ignorant and against 
which human skill could not provide, is a question 
which does not arise here and need not be 
answered. 

Numerous cases may be found in the books 
It is only necessary, 
however, to refer to two or three of these bearing 
upon the question. One of these is Mason v. 
vChappell, 15 Gratt. 572. There it appeared that 
the defendant sold to the plaintiff one hundred 


-and fifty barrels of an article manufactured by 
defendant, called ‘‘Chappell's Fertilizer,” to be 


Ased on plaintiff's land. The defendant recom- 





mended the fertilizer as a valuable manure, but 
there was no warranty and no allegation of fraud 
or deceit. The plaintiff finding the alleged fer- 
tilizer unfit for use, brought his action for dam- 
ages. This court held the action could not be 
maintained. The decision was placed upon the 
ground that the transaction was a sale of a specific 
ascertained article upon which there was no im- 
plied warranty, and the seller could not be held 
answerable for a defect in the quality in the ab- 
sence of fraud or an express warranty. Judge 
Robertson, in delivering the opinion of the court, 
said: ‘If the plaintiff, relying on the defendant’s 
skill and judgment, had applied to him to furnish 
a manure which would produce the effect attrib- 
uted to ‘Chappell’s Fertilizer,’ without specifying 
what particular kind of manure he wanted, and 
the defendant had accordingly furnished an article 
which proved to be entirely worthless, there 
would be good ground for imputing an implied 
warranty.’’ See, also, Chanter v. Hopkins, 4M. & 
W. 399; Benjamin on Sales, § 657, and cases cited ; 
Story on Sales, § 372; 1 Smith’s Lead Cas. 

The case of Brown vy. Edgington, 2 Man. & Gr. 
279, is one ofa contrary charaeter. ‘There the 
plaintiff being in want of a rope for the purpose 
of raising pipes of wine from his cellar, the de- 
fendant undertook to supply a rope for the pur- 
pose, but furnished a defective one, and the 
plaintiff brought his action for the damage sus- 
tained by the breaking of the rope and the con- 
sequent loss of a cask of wine. It was held that 
the defendant was liable upon the implied war- 
ranty. And where copper sheathing was ordered 
for the purpose of sheathing a vessel to be manu- 
factured by the seller, and it proved to be worth- 
less for any such purpose, it was held that as the 
sellers knew the purposes to which it was to be ap- 
plied, a warranty was implied on their part that it 
was fit for the pyrpose intended. Jones v. Bright, 
5 Bing. 533; 3 Moore & P. 155; Story on Sales, 
376. One of the most recent and best considered 
decisions on this subject is that of Jones v. Just, 
L. R. 3 Q. B. 197, 37 L. J. 399. Mellor, J., in de- 
livering the judgment, reviewed the decisions 
with great clearness and ability. Among other 
things he said where a manufacturer or a dealer 


‘contracts to supply an article which he manufac- 


tures or produces or in which he deals, to be ap- 
plied toa particular purpose, so that the buyer 
necessarily trusts to the judgment or skill of the 
manufacturer or dealer, there isin that case an 
implied term of warranty that it shall be reason- 
ably fit for the purpose to which it is to be applied. 
In such case the buyer trusts to the manufacturer 
or dealer, and relies upon his judgment and not 
upon his own. See Benjamin on Sales, § 655, and 
numerous cases cited in notes. 

These principles are decisive of the case in 
hand. The transaction was not a sale of an ex- 
isting chattel selected by the plaintiffs, but an 
executory contract to manufacture and deliver 
from time to time, as they might be needed, a 
number of tobacco boxes for a particular pur- 
pose known to the defendant. The defendant, in 
undertaking to furnish the boxes, impliedly agreed 
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they should be reasonably fit for that purpose. 
Had the plaintiffs gone to the defendant’s factory 
and themselves selected certain boxes such as they 
believed would answer their purposes it is very 
-clear the defendant would not be liable, however 
worthless the boxes might be, because the plain- 
tiffs in that case must have relied on their own 
skill and judgment exclusively. But the plain- 
tiffs made no selection; they left that to the 
defendant; they relied upon his skill and judg- 
ment as a manufacturer to furnish an article 
suited to the business in which they were en- 
gaged. “If,”’ said Tindall, C. J., in Brown v. 
Edgington, ‘*the purchaser relies upon the judg- 
ment of the seller, and informs him of the use to 
which the article is to applied, the transaction 
carries with it an implied warranty that the thing 
furnished shall be fit and proper for the purpose 
for which it was designed.” 

It is no answer to say that here the defendant 
was ignorant of the defect in the boxes, and that he 
used every proper precaution to guard against it. 
Neither the ignorance of the seller nor the exercise 
of care and diligence on his part can exempt him 
from liability when there is a warranty. whether it 
be express or implied. In Jones v. Bright, 5 Bing. 
533, Best, C. J., said: *‘Itis the duty of the court 
in administering the law to lay down rules calcu- 
lated to prevent fraud; to prevent persons who are 
necessarily ignorant of the qualities of a com- 
modity they purchase, and to make it the inter- 
est of manufacturers and those who sell, to fur- 
nish the best article that can be supplied.”” By 
providing proper material a merchant may guard 
against defects in manufactured articles. 

As a matter of fact the defendant did not exer- 
cise due care in the .selection of his materials. 
The evidence shows that red oak and white oak 
timber was used in the manufacture of these 
boxes; that it was a long while exposed to the 
weather, and that red oak is very porous and will 
absorb much moisture when so exposed. These 
facts, [ think, show the defendant did not give 
proper attention to the preparation of the timber 
for his boxes, and they fully explain the cause of 
the damage to the tobacco. 

It has been argued, however, that the plaintiffs 
were better judges of tobacco boxes than the de- 
fendant; that they had better opportunities of 
finding out the defect than he had, and they 
were grossly negligent in not examining the 
boxes. Now, it is proved to be exceedingly 
difficult to detect moisture in timber after it has 
been worked up into boxes. Suitable material is 
not obtained by merely inspecting the lumber—a 
very unsafe test in any case—but by properly sea- 
‘soning and preparing it before it is converted 
into boxes. The defendant, asa manufacturer, 
knows, or ought to know, what sort of material is 
suitable for his business, and if he in good faith 
ean claim that the defect escaped his attention 
with what propriety are the plaintiffs to be 
charged with negligence in failing to discover it? 
In cases likethe present the question is not 
whether the purchaser has an opportunity of ex- 
amining the article, but whether he has, in fact, 





examined it for himseli, and whether the defect 
be one readily discoverable upon inspection. He 
is not bound to examine, for he has the right to 
rely upon the judgment of the seller, and to take 
it for granted the lacter has furnished an article 
answering the terms of the contract. 4 Chitty on 
Contracts, § 633; Story on Contracts, § 834; Ralgeo 
v. Miles, 11 Ohio St. 54. In this case the plaintiffs 
clearly acted upon that presumption, and they 
are not chargeable with negligence in so doing. 

They have therefore a right of action against 
the defendant for a breach of warranty. The 
next question is.as to the extent of their recovery. 
Asalready stated, the plaintiff's tobacco was dam- 
aged to the extent of nine cents per pound by the 
mould resulting from the use of unseasoned tim- 
ber in the boxes furnished by defendant, and upon 
this estimate the finding of the jury is based. It 
is insisted that the defendant can not be held re- 
sponsible for this damage, which is merely con- 
sequential; that the measure of his liability is sim- 
ply the difference between the actual value of the 
boxes and what they would have been worth had 
they conformed to the warranty. 

Now, it is easy to see that if this measure of re- 
covery be adopted the plaintiffs are not entitled to 
anything. For if we look merely to the value of 
the boxes without reference to the injury to the 
tobacco, the plaintiffs have in fact sustained no 
loss. Had they purchased from the defendant a 
machine intended fora particular purpose which 
proved entirely worthless, no difficulty would oc- 
cur in ascertaining the difference between a good 
and a bad machine, and fixing the loss accord- 
ingly. But here, apart from the injury to the 
tobacco, the plaintiffs have sustained no damage, 
because the boxes, as made, answered all the pur- 
poses intended as fully as if they had been con- 
structed of the best material. 

It is not to be supposed that such a result was 
in the contemplation of the parties at the time 
they made the contract as the probable conse- 
quence of its breach. It is well settled that the 
plaintiff is entitled, as a general rule, to recover 
such damages as are a natural and proximate re- 
sult of the wrongful act of the defendant. Peshine 
v. Shepperson, 17 Gratt. 472, 485. Numerous cases 
hold that in an executory contract of sale to fur- 
nish an article for a particular use, if the article is 
not fit for such use, the purchaser is entitled to 
indemnity for the loss which the non-performance 
of the contract has occasioned him where the 
loss is the natural consequence of the breach com- 
plained of. Thus, in Brown v. Edgington, already 
cited, where the defendant sold the plaintiff a 
rope to be used in raising heavy weights, it was 
held that the plaintiff was entitled to recover the 
value of the rope and consequential damages for 
the loss of a cask of wine falling and lost froma 
a defect in the rope. The case of Borradaile v. 
Brunton, 8 Taunt. 535, was an action for a breach 
of warranty in the sale of a chain cable. Through 
a defect in the cable an anchor of the plaintiff, to 
which it was attached, was lost. It was held that 
the plaintiff was entitled to recover the value as 
well of the lost anchor as of the cable. It is, how- 
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ever, useless to multiply citations in support of 
this doctrine. The cases on this subject are very 
° 

numerous and may be found in Field on Damages, 
note to § 278; Benjamin on Sales, § 903, and notes; 
Smeed v. Ford, 102 Eng. C. L. 600; Passinger v. 
Thorburn, 34 N. Y. 635, and the authorities there 
cited. 

These decisions, and the principles they an- 
nounce, I think fully sustain the plaintiffs’ right 
to recover special damages for the injury to their 
tobacco as the natural and proximate result of the 
defendant's failure to comply with his contract. 
If the defendant did not intend to be bound by the 
rule of law which holds him to an implied war- 
ranty he ought so to have provided, and thus put 
the plaintiffs upon their guard. 

That rule (as was said by Park, J., in Jones v. 
Bright, 5 Bing. 533), is of great importance, be- 
cause it will teach manufacturers that they must 
not undersell each other by producing goods of an 
inferior quality, and that the law will protect 
purchasers who are necessarily ignorant of the 
commodity sold. 

(The remainder of the opinion was on an im- 
material point. ] 

Judgment affirmed. 


NOTE.—See 4 Cent. L. J.j598; 5 Cent. L. J. 116; 
6 Cent. L. J.53; 7 Cent. L. J. 76: 8 Cent. L. J, 20; 
Wilson vy. Dunville, 8 Cent. L. J. 375; 9 Cent. L. J. 
496. 








ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF IOWA. 
December, 1879. 


RAILROAD IN STREET — CONTINUING NUISANCE— 
DaMAGES.—The right of a railroad corporation to lo- 
cate, build and operate its road in the public streets of 
a city or town is subject to the equitable control and 
proper police regulations of the municipal authori- 
ties. The city of Des Moines authorized the con- 
struction of defendant’s railroad track along the 
center of Vine street, in said city, and provided by 
ordinance that at least eight feet on each side of said 
street should be left between the track of said defend- 
ant and the sidewalk. Subsequent to such authoriza- 
tion plaintiff’s husband purchased a lot abutting on 
said Vine street, and erected a brick building thereon. 
Afterwards defendant, without authority, construct- 
ed a line of side track of its road along within six feet 
of said building, and upon four feet of the space al- 
lowed for sidewalk. Plaintiff alleges that by reason 
thereof, and the operation of said road over said 
track, the walls of the house have been greatly dam- 
aged, etc.; that cars are left standing upon said side 
track in front of her doorway, ete., so that her prem- 
ises are rendered almost worthless; and that since the 
death of her husband, in 1876, she has occupied the 
same as a homestead. Held, that the ordinance of 
the city in regard to the location of the tracks on said 
street was a proper police regulation; that the injury 
complained of by plaintiff was of a continuing char- 
acter, and she was entitled to all damages sustained 





by her during her occupancy since the death of her 
husband, although the road complained of was con- 
structed prior tothat time, but not for damages sus- 
tained, by the property during her husband’s life- 
time. Reversed. Opinion by ROTHROCK, J.—Cain 
v. Chicago, etc. R. Co. 3N. W. Rep. 293. 


WILL — PUBLICATION TO WITNESSES NOT NEC- 
ESSARY.—The publication of a will to the witnesses 
thereto is not necessary. Section 2326 of the Code 
provides that a will to be valid ‘‘must be in writing, 
witnessed by two competent witnesses, and signed by 
the testator or by some person in his presence and by 
his express direction.’’ The statute requires that the 
instrument shall be ‘‘witnessed’’ by two competent 
witnesses. This is the only requirement as to the at- 
testation of the will. To witness means ‘‘to see the 
execution of, as an instrument, and subscribe it for 
the purpose of establishing its authenticity.’’ This 
may be done without any declaration by the testator 
to the witnesses as to the character and purpose of 
the instrument, which amounts to what is called pub- 
lication. We conclude that the language of the stat- 
ute does not require publication of this character. 
Statutes similar in provisions, as the statute of frauds 
(29 Car. 11, ch. 8), which requires wills to be ‘‘at- 
tested and subscribed’’ by witnesses, have been con- 
strued by the courts not to require publication in the 
sense of the term as it is used by counsel in the dis- 
cussion of this case. See 1 Redf. on Wills (Ed. 
1869), ch. 6, § 18. Lorieux v. Keller, 5 Iowa, 196, 
explained. Affirmed. Opinion by BECK, C. J.—Re 
Hulse. 


DAMAGES—GRATUITOUS SERVICES—EVIDENCE OF 
Notorious DEFEcTs-—1. In an action for damages 
resulting from personal injuries a defendant is liable 
for the reasonable value of the medical attendanee, 
sare and nursing made necessary by the accident, 
though such services may, as between the plaintiff 
and the person rendering them, have been gratuitous. 
2. Where in such action the evidence shows the em- 
ployment of a physician, testimony as to the reason- 
able value of his services is competent, though they 
had not been paid for, and it does not appear that he 
claims any compensation for such services. 38. The 
court instructed the jury that defects in a street can 
not be shown to be so notorious as to charge the city 
officers with knowledge thereof by proof that they 
were known to any number of travelers, sojourners 
or persons not citizens of the city; such proof, to es- 
tablish notoriety, must be confined to the knowledge 
of citizens, Held, error. Travelers, sojourners and 
persons not citizens use the streets of a city, and haye 
just the same capacity to observe defects that citizens 
possess. Reversed. Opinion by Beck, C. J.—Varn- 
ham v. Council Bluffs. 

EVIDENCE—MENTAL UNSOUNDNESS OF WITNESS. 
—Action by a surgeon to recover for his services as 
such in amputating defendant’s leg. The defendant 
answered that he had settled with plaintiff. The 
plaintiff introduced a physician who testified that he 
had known the defendant from a time prior to the 
amputation of his limb. He was then asked to state 
the condition of defendant’s mind as to memory be- 
fore and after the injury, to state the effect of the in- 
jury upon defendant’s memory as to money and finan- 
ces in particular, and to state whether, in the opinion. 
of the witness, the mind of defendant was greatly im- 
paired. The evidence, upon defendant’s objection, 
was rejected. Held, error. Under familiar rules of 
law, the credibility of a witness may be impeached by 
showing moral defects. Mental defects, as a loss or 
impairment of memory, will detract from the cre dibil- 
jty of a witness as much as moral defects. It is not 





a 


aoa eth «2 &@ as 2 Oh oe 


ania co Go hh oe 


i oe tt at De ob 


suS=- 


‘ain 


EC- 

sses 
ode 
ng, 


by 


the 
ent 
at- 
the 
for 
‘his 
itor 
2 of 
ub- 
ate 
er. 
ds 
at- 
on- 
the 
lis- 
od. 
96, 
‘Re 


OF 
ses 
ble 
ce, 
nt, 
tiff 
us. 
m- 
m- 


3S. 
as 
nt 


te 


il- 





THE CENTRAL 


LAW JOURNAL. 155 








reasonable to hold that the law will permit impeach- 
ment of a witness by showing the moral defects of his 
character, and will not permit the impeachment by 
proof of defects of memory caused by disease of the 
body or mind. The following cases give support to 
this conclusion: Islery. Dewey, 74 N. C. 466; Fair- 
child v. Bascomb, 35 Vt. 398; 2 Phillips’ Evidence, 
Cowan & Hill and Edward’s note 950, note 596; Sisson 
v. Conger, 1 T. & C. 564; Rivara v. Ghio, 3E. D. 
Smith, 264; Livingston v. Kiersted, 10 Johns.362. See 
also, as tending the same way, Fleming v. State, 5 
Humph. 564, Tuttle v. Russell, 2 Day (Conn.), 201; 
McDonald v. Preston, 26 Ga. 528; Gibson, J., argu- 
endo, in Brindle vy. McIlvaine, 10S. & R. 285. A con- 
trary doctrine is held in Goodwyn v. Goodwyn, 20 Ga. 


‘609. Reversed. Opinion by Beck, C J. SEEVERs, 


J., dissenting.—Alleman v. Stepp. 





SUPREME COURT OF CALIFORNIA. 
December Term, 1879. 


ATTORNEY AND CLIENT — CONTRACT FOR SERV- 
IcES.—If a client make a contract to pay his attorney 
one-half of any money received upon two promissory 
notes for equal suius, obtained by the attorney in the 
settlement of aclaim, and afterwards collect one of 
the notes and retain the money, the attorney may 
elect to take the other and unpaid note as his share of 
the fund, treating the whole sum as an entirety. 
Judgment reversed. Opinion PER CuRIAM.—Sharp- 
stein v. Friedlander. 4 Pac. C. L. J. 473. 


CRIMINAL PROCEDURE — GRAND JURY — DEATH 
OF JUROR.—1. An indictment can not be set aside on 
the ground that the grand jury was not properly se- 
lected, summoned or impaneled. 2. The death of a 
grand juror does not dissolve the grand jury, not- 
withstanding the statute fixes the number of the jury 
in the first instance. An indictment found by twelve 
of the jurors is good, although there be less than 
nineteen grand jurors at the time of finding an in- 
dictment. Judgment affirmed. Opinion PER Cu- 
rniaM.—People v. Hunter. 


BREACH OF PROMISE OF MARRIAGE— SEDUCTION 
—DaMaGES— DISTINCTION WHERE PROMISE IS BE- 
FORE AND AT THE TIME OF THE SEDUCTION.—1. A 
contract for illicit cohabitation is void because tainted 
with immorality. 2. In an action for breach of prom- 
ise of marriage the plaintiff, Emily Hanks, testified 
in substance that the agreement between the parties 
was that the plaintiff should then presently surrender 
her person to the defendant, and that in considera- 
tion of such surrender the defendant would after- 
wards marry her. ‘*He promised me that if I should 
give up myself to him that he should marry me.’’ 
**Q. What did you say to that?’’ ‘‘A, At first T re- 
fused; at last I, of course, gave myself up to him.’’ 
The trial court in stating to the jury ‘‘the elements of 
injury which go to make up the sum total of dam- 
age ’’ which the plainiiff might be considered to have 
sustained, instructed them as follows: ‘‘ Next, if 
* * * the defendant, taking advantage of the prom- 
ise under which she (the plaintiff) was acting, has 
had illicit relations and has seduced the plaintiff, that 
is another element proper for the jury to consider.’’ 
Held, error, The evidence just detailed, coming as it 
did from the mouth of the plaintiff herself, shows 
that this case is not one of the character assumed by 
the courtas a basis for this instruction. It was con- 
fessedly not a case in which the defendant, taking ad- 
vantage of the trust and confidence which may be 





fairly supposed to exist between parties who have in 
apparent good faith made mutual promises of mar- 
riage, has abused the confidence of a female, and in- 
duced her to yield him favors which she might have 
otherwise withheld. The agreement to yield her per- 
son to him was one appearing to have been deliber- 
ately made in advance, and where there had been no 
promise of marriage. It is clear, therefore, that the 
hypothesis upon which this instruction was based 
could not be assumed by the jury for the purpose of 
fixing the amount of damages the plaintiff was to re- 
cover. Judgment reversed. Opinion PER CURIAM. 
—Hanksv. Naglee. 4Pac.C. L. J. 456. 





SUPREME COURT OF ILLINOIS. 
(Springfield, February 2, 1880.) 


EJECTMENT—TITLE — CLAIM OF OWNERSHIP. — 
This is an action of ejectment brought by appellee 
against appellant for the recovery of certain property. 
A trial by the court resulted in favor of the plaintiff, 
and that she was the owner of a life estate in the 
premises during the term of her natural life. Appel- 
lant seeks a reversal upon the ground (as _ he claims) 
that plaintiff did not show title. A witness for 
plaintiff testified that he had known the premises for 
thirty years, and that for that length of time-the hus- 
band of plaintiff was in the sole and actual posses- 
sion of the same claiming to be the owner in fee. On 
cross-examination this witness said that he could not 
remember that he had ever heard the husband of 
plaintiff say anything about claiming to be the owner 
infee. Dickey, J., says: *‘Appellant insists that 
plaintiff failed to show title in this that there is no 
proof that Dewitt claimed title to the land in fee. 
This position is sought to be sustained on the ground 
that no witness has testified to having heard him say 
anything about claiming in fee or how he claimed. 
This position is not tenable. It is not necessary that 
such a claim should be expressed in words. He took 
actual possession, and during his life treated it as his 
own absolute property by occupying, cultivating and 
improving it. The judgment must be aflirmed.’’— 
Dewitt v. Bradbury. 


PARTNERSHIP — DISSOLUTION — ACCOUNTING — 
REFERENCE TO MASTER.—C and defendants were 
partners when the bill was filed. The bill originally 
alleged violation of the partnership contraect,and asked 
that the partnership be dissolved and an account taken. 
The term for which the partnership was to run elapsed 
while the suit was pending. A supplemental bill was 
filed by leave stating this fact and charging a misap- 
propriation of partnership effects by defendants after 
the suit was begun, and asking for an accounting be- 
tween the partners. This and the original bill were 
answered, replication filed, proofs taken, the cause 
referred to a master and report made, and then ona 
hearing the bill was dismissed. No exception ap- 
pears to have been taken to the master’s report. By 
that report there seems to have been due to complain- 
ant, as one of the partners, several thousand dollars 
from one of the other partners, and divers parties who 
had received certain parts of the partnership goods are 
shown to.be respectively debtors to the firm in consid- 
able amounts. Though there was no exception to the 
master’s report, a decree was entered dismissing the bill. 
DICKEY, J., says: ‘‘It would seem that if there be no 
ground for setting aside the master’s report, a decree 





should have been entered upon it, and if otherwise the 
| report ought to have been set aside and the matters 
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referred to the master to state an account correctly 
between the partners. In any event the complainant 
is entitled to an accounting and a decree settling the 
accounts and providing for the disposition of the ef- 
fects of the firm. The decree must be reversed and 
cause remanded.’’ Reversed.— Curyea v. Bever- 
edge. 


EVIDENCE—WITNESS—BANKRUPTCY.— This is an 
action of covenant brought by appellee against appel- 
lant alleging the execution of a deed and charging a 
breach of the covenants of warranty. On thetrial be- 
fore ajury a witness was asked on cross-examination 
whether he had gone through bankruptcy without men- 
tion of this claim, and on objection the court refused 
to require witness to answer, and this .ruling appel- 
lants insist was error. The witness had testified 
that ‘‘ any judgment in this case goes to my benefit. ’’ 
It is now insisted that defendant ought to have been 
allowed to prove that this claim was not.in his sched- 
ule of credits, for the purpose of impeaching the 
witness. DICKEY, J.,says: ‘*It would seem the proof 
would have been competent for that purpose. Ap- 
pellant had the right to ask the question, but the wit- 
ness was not bound to answer the question, for the 
answer sought seems to tend to criminate the wit- 
ness.’’? Affirmed.— Taylor v. McIrwin. 


DAMAGES—WRONGFULLY CAUSING DEATH—PROOF 
.OF THREATS MADE BY DECEASED, WHEN ADMIS- 
SIBLE.—This is an action under the statute by the 
administratrix of the estate of George Snyder, de- 
ceased, brought for the use of the next of kin against 
appellants, upon the allegation that defendants 
wrongfully caused the death of Snyder. The killing 
occurred in the presence of many witnesses. There 
were hostile feelings between Snyder and the appel- 
lants. Verdict and judgment was for plaintiff, and 
defendants appealed. It is assigned for error that the 
circuit court refused to permit defendants to prove 
previous threats of violence by Spyder, which had 
been communicated to defendants before this meet- 
ing. DICKEY, J., says: ‘‘In this there was no er- 
ror. There is no evidence whatever tending to prove 
any overt or even equivocal act of Snyder, indicating 
present danger to appellants or either of them. Pre- 
vious threats are competent only to give character or 
coloring to to some act of the party having made th> 
threats. The mere fact that another has threatened 
to take my life does not justify me in seeking him and 
killing him on sight. This is not necessary self- 
defense. If another threatened to kill me on sight 
and I know of such threats and on meeting my enemy 
without fault on my part he makes a demonstration 
apparently hostile and I kill him, I have a right on 
trial to prove my knowledge of the previous threat, 
that the jury may determine whether I really acted 
from a reasonable apprehension, that my enemy was 
about to kill me or do me great bodily injury. In the 
absence of any fact which may in any light be reason- 
ably construed to bea hostile movement or demon- 
stration, prior threats do not tend to show a defense. 
It is true when life or liberty is at stake, as in a trial 
ina criminal proceeding, courts will permit threats 
to be proven upon very slight proof of a foundation 
for such evidence, and this in favor of life and lib- 
erty; but in a mere matter of dollars and cents, in- 
volving no vindictive damages and seeking merely 
compensation civilly for the wrong, no such leaning of 
the courts should be countenanced. There was no 
evidence tending to lay the necessary foundation for 
evidence of previous threats, and it was therefore 
right to exclude the proof. See 88 Ill. 312.’’ Af- 
firmed.—Forbes v. Snyder. 
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SUPREME COURT OF WISCONSIN. 


January, 1880. 


SURETY—ALTERATION—DISCHARGE.—A surety for 
the performance of a contract is discharged by any 
subsequent material change therein. Thus, where dur- 
ing the life of alease for three years, an agreement was 
entered into by lessor and lessee, by which the latter 
was to surrender the premises at the end of the second 
year and pay certain sums, etc., in full of all rent due 
under the lease: Held, that a surety for the perform- 
ance by the lessee of the original lease was discharged 
by such agreement. Affirmed. Opinion by ORTON, 
J.—Nichols v. Palmer. 


WHEN COURT MAY ORDER STAY OF CASE AND 
PAYMENT OF COSTS ON APPEAL,—1. On reversal by 
this court of a judgment in favor of the plaintiff in an 
action, the circuit court has power to stay his further 
proceedings therein until he shall pay the costs ad- 
judged against him on the appeal; and the order being 
grantable at discretion is not appealable. 2. Plaintiff’s 
remedy in case he deems the stay unreasonable, consid- 
ered but not determined; and cases suggested in which 
an order staying proceedings until a specific act be 
performed may be appealable, under subdivision one,. 
§ 3069, Rev. Stats. Appeal dismissed. Opinion by 
TAYLOR, J.—Feilt v. Amidon. 


SALE—PURCHASE—‘ ‘TERMS CasH.’’—1. One who 
receives goods sent to him knowing that the sender 
claims that the receiver has purchased them for him, 
can not in the absence of mistake or fraud, appropriate 
them to his own use and then disclaim the purchase. 2.. 
The words ‘‘terms cash’’ upon an unreceipted bill 
of goods sent by a wholesale to a retail dealer, can not 
be held as matter of law to imply that the goods were: 
paid for before they were shipped. Reversed. 
Opinion by TayLor, J.— Wellauer v. Fellows. 


MECHANIC’s LIEN —- WHEN PETITION MAY BE 
AMENDED—CostTs.—1. Where one entitled toa me- 
chanie’s lien has in good faith filed his petition in 
time, but through mistake it is imperfect (as where it 
describes the premises incorrectly) the court in which 
suit is brought to enforce the lien may permit an 
amendment of the petition, as against all persons 
who have not in the meantime acquired vested rights 
in respect to the premises. Rey. Stats. § § 3320, 4980. 
2. Plaintiff appealed from the whole judgment, al- 
though a part thereof was in his favor, and on affirm- 
ing the judgment as to that part, and reversing it as 
to the remainder, it not appearing that defendant was 
injured by the form of the appeal, this court, in the 
exercise of its discretion (Rev.St.§ 2949), awards costs 
to the appellant. Affirmed in part and reversed in 
part. Opinion by TayLor, J.—Sherry v. Schraage. 


RES ADJUDICATA— HOMESTEAD— SELECTION.—1l. 
The judgment in ejectment against a tenant of the land 
is not binding in a subsequent action of ejectment by 
the same plaintiff for the same land against the land- 
lord, and a question determined in the former is not 
res adjudicata in the latter. 2. The owner of a 
legal subdivision of land precisely equal to the state 
utory measure of a homestead right, whose dwelling- 
house is situate upon such subdivision, and who has 
made no different selection, will be held to have se- 
lected that subdivision for his homestead, although he 
also own adjoining lands from which he might have 
selected his homestead in part. In Kent v./Agard, 22 
Wis. 150, it was held that where one owns and lives on 
more than forty acres of agricultural land, or more 
than a quarter of an acre in a city or village, although 
his dwelling-house be upon a legal subdivision of 
land, exactly commensurate with the right of home- 
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stead given by the statute, the limits of his homestead 
remains undetermined until fixed by his selection. 
Such now appears to the court an unsound, inconve- 
nient and dangerous construction of the statute, 3. 
C, owning 200 acres of land in one body, conveyed the 
whole to L, his wife not signing the deed. Afterwards 
with his wife he mortgaged the whole 200 acres to K, 
who purchased the same at the sale on foreclosure of 
his mortgage. Held, that the deed to L was inoper- 
ative to convey the quarter-quarter section on which 
C’s dwelling-house was situate at its date, and that 
title thereto passed to K by the foreclosure sale. Af- 
firmed. Opinion by RYAN, C. J.—Kent v. Lasley. 


JURISDICTION OF COURTS OVER CORPORATIONS— 
BOARD OF TRADE—POWER TO ESTABLISH RULES— 
MANDAMUS.—1. The jurisdiction and duty of the 
courts of this State, in exercising the visitorial or su- 
perintending power of the State over its own corpo- 
rations, tu confine them within their franchises and 
correct and punish abuses thereof, asserted, and the 
modes of exercising such jurisdiction stated. 2. / 
demurrer to the relator’s answer to the return to an 
alternative mandamus, treated as a demurrer to the 
relation. 38. The imposition of a fine upon a member 
of the defendant corporation, in his absence, without 
notice, formal complaint or trial, held a void proceed- 
ing. 4. Where, after a member had been suspended 
for refusal to pay such fine, the proceeding was an- 
nulled by the directors, and the member restored, 
such void proceeding against him is no bar to a subse- 
quent regular proceeding for the same offense. 5. A 
rule of the defendant Chamber of Commerce prohibit- 
ing its members from ‘‘gathering in any public place 
in the vicinity of the exchange room, ’’ and ‘‘forming 
a market’’ for the purpose of making any trade or 
contract for the future delivery of grain or provisions, 
before the time fixed for opening the exchange room 
for general trading, or after the time fixed for closing 
the same daily, held to be within the power conferred 
on the corporation by its charter (chapter 157, 
P. & L. Laws of 1857, amended by chap. thirty- 
nine, of 1877), and not to be unreasonable, or an un- 
lawful restraint upon trade, nor void for uncertainty. 
6. Under the present charter of said defendant it may 
by rule or by-law confer upon the board of directors 
the power and impose upon it the duty of suspending 
a member convicted of a violation of the foregoing 
rule, who refuses to pay the fine imposed upon him 
therefor by the president, in pursuance of another 
clause of the same rule. State ex rel. Graham y. 
Chamber of Commerce, 20 Wis. 63, approved but dis- 
tinguished. 7. The relator having been fairly tried, 
upon due notice, and in accordance wiih the rules of 
the corporation, and there being abundant proof 
against him tending to show that he had committed 
the offense charged, he will not be restored by man- 
damus. But whether the court in such a case will 
look into the testimony for any purpose, quere. Af- 
firmed. Opinion hy Lyon, J.—State v. Chamber of 
Commerce. 


SUPREME COURT OF MISSOURI. 
February, 1880. 


EJECTMENT—WHEN HUSBAND MUST SUE ALONE 
FOR WIFE’S LAND — WHEN DEATH OF HUSBAND 
ABATES ACTION.—Plaintiff brought ejectment against 
G and wife for land which he had conveyed at one time 
to her as a separate estate, and which she subse- 
quently conveyed toa third person, by whom it was 





reconveyed to her, no words being used in the latter 
conveyance sufficient to create a separate estate. 
Held, that the action should have been brought 
against the husband alone, his marital interest giving 
him the right to the possession, aud he was the only 
proper and necessary party defendant. 61 Mo. 148; 
46 Mo. 48. Nor is this affected by the fact that the 
wife in her answer claimed a separate estate and ix- 
troduced testimony in support of such claim; such 
testimony in the present case could not countervail the 
force and effect of the last conveyance to her, and the 
judgment against her was therefore erroneous. Hunt 
v. Thompson, supra. Though the judgment was 
properly entered against the husband, yet he having 
died pending appeal and before the submission of the 
cause, and having been entitled to possession only 
during the life of the wife, the judgment as to him 
must abate, for no one can claim possession under 
him nor be his representative as to such possession. 
And as the wife was not a terre-tenant to the husband 
but on his death became entitled to a new and inde- 
pendent possession of her own, it follows that plaintiff 
had no cause of action against her when this one was 
brought, and is therefore compelled to bring a new 
action. Reversed. Opinion by SHERWOOD, C. J.— 
Wilson v. Garaghty. 


JUDGMENT IN EJECTMENT WHEN NO BaR.— Ac- 
tion of ejectment. Defendant made a general denial and 
set up ccrtain special defenses. Plaintiff replied that in 
a former action of ejectment between one V as plaint- 
iff, from whom present plaintiff bought, and the de- 
fendant, the same identical matters were in issue as 
are in the present case, and that V, plaintiff therein, 
recovered judgment and possession of same land now 
in controversy, and that thereafter defendants wrong- 
fully and unlawfully entered thereon. J/eld, that the 
former judgment constituted no bar to the defense 
set up by defendants. At the common lawa judg- 
ment in ejectment was not a finality, whether the titles 
or defenses were the same or not. Adams on Eject- 
ment, p. 420. Nor isthe common law rule changed 
by the Missouri statutes which have abolished lease, 
entry and ouster, and require the action to be brought 
in the real names of the parties. 32 Mo. 185; 38 Mo. 
304; Ibid, 552; 50 Mo. 86. The common law rule has 
always been the law of this State, except while sec. 
thirty-three, ch. fifty-eight of the revision of 1855, 
was in force which provided that judgment in eject- 
ment, except of non-suit, should be a bar to any 
other action between the same parties, or those claim- 
ing by or under them as tothe same subject-matter. 
The decision of Mr.Justice Miller,4 Wall. 35, was based 
on the act of 1855, which was repealed in 1857, and 
the common lawrule restored as it previously ex- 
isted. Itisa mistaken assumption that the sole rea- 
son for the ancient rule, in regard to the want of final- 
ity of judgments in ejectment, was the employment of 
fictitious parties in the proceedings. A judgment in 
ejectment confers no title upon the party in whose 
favor it is given. ‘‘It is therefore manifest,’’ observes 
Mr. Adams, ‘*that the judgment can never be final, 
and that it is always in the power of the party failing 
whether claimants or defendants to bring a new ac- 
tion.’’ This reason is just as applicable since the 
abolishment of lease, entry and ouster as before. 4 
Conn. 276. It is true, since the courts have allowed 
parol testimony to establish the matters actually liti- 
gated in a case without regard to the issues made ly 
the pleadings, a change from the old law might be 
more plausible than when the courts held that to cre- 
ate an estoppel the precise point of the judgment must 
be made to appear from the record alone, and we do 
not undertake to say that such an innovation might 
not be wise and beneficial, although the experiment 
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iu 1855 did not prove an acceptable one, and holds us 
in doubt whether this State is willing to abandon the 
safeguards of the common faw and place traffic in 
land on the same footing with horses and merchandise. 
Affirmed. Opinion by Napton, J.—Rimmel v. Benna. 





QUERIES AND ANSWERS. 


[*4* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries will 
. be thankfully received, and due credit given whenever request- 
ed. ‘ The queries must be brief; long statements of facts of 
particular cases must, for want of space, be invariably reject- 

. ed, Anonymous communications are not requested. } 


QUERIES. 


13. On the first day of January, 1879, B gave his 
note to W due January 1, 1880, secured by mortgage 
of cows. B retained possession of the cows. Are the 
last spring’s calves of those cows bound by the mort- 
gage or not? 

Princeton, Mo. P. 8S. 

[See Clark vy. Hayward, 9 Cent. L. J. 335.—Eb. 
CENT. L. J.] 


14. A bill in equity is filed on behalf of several com- 
_plainants, whose interests are joint and identical. 
Their names are all signed to the bill by the solicitor 
who appears forthem. The defendant has reason to 
believe that the bill is filed without authority from 
some of the complainants and without their knowl- 
edge. Willthe court on motion rule the solicitor to 
exhibit proof of his authority to appear for all the 
complainants and stay proceedings until the rule is 
complied wlth, or if compliance is impossible dismiss 
the bill? X. 


15. Isa gratuitous loan in the nature of amutuum 
of the civil law, i. e., corn, money or wine, a strict 
bailment? If so does Blackstone in 3 Comm. 482, in 
speaking of trusts, mean to say in this clause: ‘‘But 
there are other trusts which are cognizable in courts 
of law as deposits and all manner of bailments,’’ 
that there is a trust relation in the aforesaid gratuitous 
loan or bailment? R. M. N. 


ANSWER. 


6. [10 Cent. L. J. 98.] The question in this case is: 
Was the extension of time from ‘‘year to year,’’ and 
the fact that it was extended for one year sufliciently 
detinite to release the surety? In this State there 
must be a contract suchas to preclude the holder from 

.sueing for any definite period. 57 Mo. 100.° In 
other words, could the payee have forced collection by 
law ten days after the ‘‘year to year’’ contract was 
made? An agreement to extend the time until the 
.next summer of a given year means the month of 
. June, and is sufficiently definite to release the surety. 
Brandt on Surety. p. 298; Able v. Alexander, 45 Ind. 
523. If the surety knows of the contract it is not nec- 
essary that he should object thereto in order to entitle 
him to his discharge. Stewart v. Parker, 55 Ga. 
. 655; 12 Id. 271. The time must be extended by virtue 
of a contract made by the creditor with the principal 
.and without the concurrence of the surety. 55 Mo. 
142. 


Jefferson City, Ma. J.C. F. 











CURRENT TOPICS. 


As we are in the month of February, and this is 
leap-year, we are constrained to say a word concern- 
ing the trouble which the extra day in this month has 
given to lawyers. As long agoas the middle of the 
thirteenth century, the English Parliament, by an 
act Called the Statute 21 Henry III. declared 
that ‘‘the day occurring in leap-year and that next 
going before shall be counted as one day.’’ In some 
of the States there are similar statutes, while in Indi- 
ana it has been held that the English statute is in force 
in that State, and that the 28th and 29th days of 
February in every bissextile year are to be computed 
and considered in law as only one day. Helphenstine v. 
Vincennes Nat. Bank, 7 Cent. L. J.27. But where 
the statute does not expressly require this, it would 
seem that in counting days for commercial or other 
purposes, the 29th should be reckoned as any other. 
A different rule will lead to very ridiculous results. 
Thus it may be and has been asked: ‘‘Is a man who 
works on February 28th and 29th to have pay for one 
day only? Is one who borrows money on February 
27th for one day only entitled to the use of it for one 
day longer, and that too without interest? Has a 
judgment rendered February 28 no priority as a lien 
over one rendered February 29th? Could a man sen- 
tenced to be hung on February 29th be legally execut- 
ed on February 28th? Coulda man indicted for sell- 
ing whiskey on Sunday, February 29th, escape pun- 
ishment on the plea that he sold the liquor on the lat- 
ter part of Saturday, February 28th?’’ The decision 
of the Supreme Court of Indiana in Helphenstine v. 
Vincennes Nat. Bank, supra, shows that such a con- 
tention has little of reason or common sense on which 
to rest. In that case a statute required that a defend- 
ant should be* served with process ten days before the 
first day of the term. The term began on the 6th day 
of March, and the service was made on the 25th of 
February—ten days before the first day of the tarm, if 
the 29th was to be counted as a separate day, but 
only nine if the 28th and 29th were to be reckon- 
ed together. The court held that the latter rule 
was the correct one, and that the service was ir- 
regular and voidable. The decision has been al- 
ready criticised in these columns in a paper from 
which we take the liberty at this time to quote: ** Why 
upon any reasonable principle of law or logic should 
a summons served the prescribed length of time be- 
fore aterm be held to have been insufficiently served 
merely because the 29th day of February is included 
in the saidtime? That day is not usually regarded or 
observed as a holiday; and, if it were, that would 
not seem, upon analogy, to make any difference; for, 
though service of process upon Sundays and certain 
other holidays would be irregular, one or two Sundays 
are certain to be it cluded in every ten days’ service, 
and yet are computed as part of that time; for in- 
stance a term of court very frequently begins on Mon- 
day, and service of initial process upon the second 
Friday preceding is uniformly held sufficient, though 
two legal holidays, and perhaps more, are included 
inthe ten days. If such service as that—where the 
Sunday laws, moral principle and need for rest, pre- 
vent a man’s using more than eight of the days for the 
preparation of his case—be sufficient, why is not @ 
service so that merely includes the 29th of February, 
which is not a holiday, which is as long as any other 
day at that time of the year, and on which an ordinary 
days work can be done by the officers of the court, the 
defendant, his counsel, and all parties concerned? It 
can not be said that any party’s rights are prejudiced 
by counting the 29th day of February, in the years ia 
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which it occurs, as a full day for all legal purposes. 
All people may be supposed to know when this extra 
day is to come in; and, as before said, as much work 
van be done by all engaged in litigation upon that day 
as upon any other of the month. Finally, it would 
seem from thg foregoing reflections, that the rule cut- 
ting out the 29th day of February is merely techuical, 
not founded in principle, and likely to cause injury to 
innocent people. Ought it not to be overruled by the 
courts, or if the doctrine of stare decisis be too strict 
to permit that, ought it not to be rectified by appro- 
priate action of the legislative power?’ 


RECENT LEGAL LITERATURE. 





RAPALJE’S FEDERAL REFERENCE DIGEST. 


To those to whom Mr. Rapalje’s New York Refer- 
ence Digest is not familiar, a word or two concerning 
the plan and extent of this book may not be without 
profit. Except the work which we have mentioned, 
and the one before us, we know of no legal digest ex- 
ecuted in this manner—the idea is original with the 
compiler. Under the usual titles to be found in digests 
are various subdivisions, and under these are the 
volumes and pages of the reports in which cases on 
those topics may be found, Cross-references are 
very numerous, and in addition to this is an index 
of over 100 pages. References to all the Federal de- 
cisions to the year 1880, whether reported in the State 
or Federal reports orin the legal periodicals are here; 
likewise tables of reports, showing the abbreviations 
used, the time covered by, and the name of the courts 
whose decisions are reported in the several series; a ta- 
ble of circuit and district court decisions affected by 
State laws, showing in what State each decision was 
rendered. This work will be of great use to the prac- 
titioner searching for Federal decisions. We should 
say that a case inthe United States courts which can 
not be traced by the aid of this digest may be put 
down as having never been decided, or at least never 
reported. The book contains over 800 pages; is print- 
edon heavy paper with clear type and is substantially 
bound in the best law sheep. 


HARRIS’ PRINCIPLES OF CRIMINAL LAW. 


When we first took up this volume of 415 pages we 
thought that there surely could be no use for such a 
work. The many standard, elaborate and exhaustive 
treatises, both English and American, on criminal 
law had so completely covered the subject that there 
did not appear to be any necessity for this less pre- 
tentious volume. But from an examination of its 





A digest of Federal decisions and statutes from the 
earliest period tothe year 1880, comprising the reports 
of the Supreme, Circuit and District Courts of the United 
States ; the Territorial Courts; such Federal cases as are 
scattered through the various State reports and legal 
periodicals, and those provisions of the statutes at 
large and the revised statutes which are of practical 
utility, together with a table of cases affirmed, reversed, 
overruled and otherwise criticised, covering the same 
period. By Stewart Rapalje, of the New York Bar. Jer- 
sey City: Frederick D. Linn & Co. 1880. 


Principles of Criminal Law. By Seymour F. Harris, of 
the Inner Temple. With additions and notes adapting 
it to the American Law. By M. F. Force, Professor of 
Equity and Criminal Law in the Cincinnati Law School. 
Cincinnati: Robert Clarke & Co, 1879. 





pages we soon formed a different conclusion. Of 
course, it is not intended to supplant such works as 
Russell or Bishop or Wharton, but its object is more 
to meet the requirements of the young practitioner 
and supply a succinct and reliable book for the law 
student. A large portion of the English edition was 
an abridgement of recent English legislation. This has 
been omitted in the American edition, and its place 
supplied by matter setting forth the law as enacted 
and held in the United States. 

Whilst the book does not pretend to be either his- 


torical or philosophical, or attempt to indulge 
in much independent discussion or criticism, 


it contains a greater amount of criminal law 
as it actually exists than can be elsewhere found in 
the same compass. Its scope is comprehensive and 
its definitions exact. The whole subject of crime in 
its various ramifications and divisions, and also crimi- 
nal procedure, are tersely and clearly considered. 
The elements of ciime, and persons capable of com- 
mitting crime; offenses of a public nature, and 
offenses against individuals, their persons and prop- 
erty, are all treated of, under every head known to 
the criminal law The concluding book on criminal 
procedure forms one of the best outlines of the sub- 
ject ever written.- Every step in the proceeding of a 
trial from the organization of the court down to the 
final execution is given with a faithfulness and ac- 
curacy which must be satisfactory to every person 
consulting a book of its character. It is an extremely 
handy book to carry around the circuit, and should be 
in the hands of every young practitioner and law 
student, whilst the older members of the bar will find 
it very convenient for reference, as by its arrangement 
the precise point needed may be found at any moment. 


CORRESPONDENCE. 





PARTNERSHIP REALTY—REVIEW OF TIDD V. 
RINES. 


To the Editor of the Central Law Journal: 

It seems from the note on the above ease in the CEN- 
TRAL LAW JOURNAL of the 6th inst. (10 Cent. L. J. 
100), that the court decided that by a deed to ‘*Todd, 
Gorton & Co.’’ who were co-parners, the legal title to 
the property did not pass to the grantees or any of 
them, but that the grantor held the legal title in trust 
for the firm. The writer in his comments says: ‘ ‘This 
is the only instance we now recall in which a court has 
been compelled to pass upon the validity of a deed 
drawn as was the one in question.”? He then refers 
to the case of Moreau v. Saffarans, 3 Sneed. (Tenn.) 595, 
where the court held that, by a deed to ‘‘S L & Co.” 
the legal title passed to S L in trust for SL & Co., 
and says that the only difference between the two 
eases is the omission in the Minnesota case of any 
initial letters designating the persons composing the 
partnership. Now, it is only necessary to enable the 
grantor to take the legal title that he be named in the 
deed in such manner as to distinguish him from other 
persons, and to show to whom the deed was intended 
to be made. Where the Christian name of the grantee 
was left blank in a deed, it was held competent for 
him to show who was intended by proof aliunde, he 
being in possession of the deed. Fletcher vy. Mansur, 
5 Ind. 267; see Ward v. Espy, 6 Hun. 447. 

The precise point in the Minnesota case has been 
rightly decided by several courts to the contrary of the 
conclusion reached in that case. Morse v. Carpenter, 
19 Vt, 615; Holmes vy. Jarrett, 4 Heisk. (Tenn.) 
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506; Schumpert v. Dillard, 55 Miss. 348. In 
Holmes v. Jarrett, the court held that a deed to a 
partnership vests the legal title in such of the mem- 
bers of the firm individually as are named in the con- 
veyance, in trust for the partnership; and that, if Jar- 
rett, Moon & Co. (that being the style of the grantees 
in the deed), was a partnership composed of Jarrett 
and Moon, and others not named, the legal title vested 
in Jarrett and Moon as trustees for the partnership; 
and that the ambiguity occasioned by the omission of 
their Christian names or initials might be explained 
by parol proof, and the parties intended to be desig- 
nated as grantees thus made certain. See, also, Hof- 
man Y. Porter, 2 Brock. 158. The doctrine announced 
in. these cases is certainly recommended by its practi- 
cal application to the subject, and does not seem to be 
attended with any technical difficulties. 

If the Supreme Court of Minnesota were correct in 
deciding that the legal title to the property never 
passed out of the grantor, then the conclusion that 
he held it in trust for the partnership grantees seems 
to be far-fetched. The deed would be absolutely 
void, and the only remedy left to ‘*‘Todd, Gorton & 
Co., would bea suit against the grantor for money 
had and received to recover the purchase-money paid 
by them for the property. If the co-partners should 
be prohibited from showing by parol the Christian 
names of those mentioned in the deed, to defeat the 
passing of the legal estate, why should they be per- 
mitted to make such proof in order to take the equit- 
able estate? JOHN D. GILLAND. 

Vicksburg, Miss. 








NOTES. 





—tThe Patent Law Review is anew monthly pub- 
lished at Washington, D. C., and conducted by 
Charles S. Whitman. It contains digests of all current 
reported decisions of the Supreme and Circuit Courts 
of the United States, the courts of last resort in the 
several States, and the English courts in Pacent, 
Copyright and Trade-Mark cases; also the latest in- 
telligence of unreported cases, decisions of the Com- 
missioner-of Patents, Rules and Orders of the United 
States and British Patent Offices, and other matter of 
interest to the classes for whom it is intended.— We 
have received from Alexander Blumenstiel, of New 
York City, a digest of an act to establish a uniform 
system of bankruptcy throughout the United States. 
It is the work of Mr. Blumenstiel, who will be re- 
membered as the author of atreatise on the lawo 
Bankruptcy published two years ago, 

—In his recollections, which we have more than 
once referred to in these pages, Mr. Congdon talks as 
follows concerning one of his college classmates, after- 
wards a lawyer of eminence: ‘‘In the class of 1888 was 
Mr. Justice Bradley, of Rhode Island, the first scholar 
I think of his year, of whom we did anticipate great 
things. There is something pleasant in the loyal way 
in which lads in college recognize an associate 
of superior ability and special promise. How 
proud they are of him, and how fond they are of 
talking of him as the greatest genius in the 
world? So we all talked of Bradley. When he was 
to speak in the chapel after evening prayers, how ir- 
reverently eager we were for the devotions to be over, 
that we might listen to our favorite. There were other 
clever fellows, of course, but none so clever as he. 
He handled all topics, philosophical, political and lit- 
erary, with such force and ease, that we held the mat- 
ter hardly second to the manner, though the manner 
was as nearly perfect as any elocution coald be.’’ 








—tThe Illinois militia law has been declared con- 
stitutional by the Supreme Court of that State-——— 
The New York Tribune of the 3d inst. has the fol- 
lowing in a dispatch from Washington of that date: 
‘«There was a novel scene in the United States Su- 
preme Court room this afternoon. It hgd just been 
moved that the Hon. Joel Parker, of New Jersey, 
Democratic candidate for the Presidential nomination, 
be admitted to the bar of the court. Mrs..Belva Lock- 
wood, who was admitted to practice before that court 
by special act of the last Congress, rose immediately, 
andin a shrill, piping voice, moved the admission of a 
lawyer from South Carolina, who she testified upon 
honor possessed the necessary qualifications for prac- 
tice before the Supreme Court of the United States. 
The lawyer whose admission she moved rose and 
proved to be a negro. Joel Parker, the Democratic 
candidate for President, and the negro then stepped for- 
ward to the clerk’s desk. placed their hands upon the 
same Bible and were sworn in together, standing very 
near to the niche where the bust of Chief Justice 
Taney, the author of the Dred Scott decision, is 
placed, The most visionary prophets of the last 
decade would scarcely have ventured to predict that a 
negro, upon motion of a woman who is a qualified 
counselor before that court. and a Democratic candi- 
date for the Presidency, would have been enrolled 
among the counsellors of the court together.’’ 


—A curious question, says the Solicitors’ Jour- 
nal, was raised in a recent case at the Stafford assizes: 
A woman was indicted for that ‘‘she, having as moth- 
er the care and custody of the corpse of her infant 
child, and being bound to provide for its decent Chris- 
tain burial, unlawfully, wilfully and indecently did 
neglect and omit to provide such decent Christian 
burial, and unlawfully, wilfully and indecently did 
put and permanently leave, or caused the said corpse 
to be put and permanently left ina place unfit and im- 
proper for the reception thereof.’’ The facts of the 
case were that the prisoner having been confined of an 
illegitimate child, the child died two days after birth, 
and was buried in the garden of the house where the 
mother and family lived. The rule of the common 
law as laid down by Lord Campbell in R. v. Vann, 2 
Den. C. C. 325, is that ‘‘a man is bound, if he has the 
means, to give his child Christian burial, but unless 


he has the means he is not indictabie for neglecting to - 


do so.’’ But there appears to be no clear authority as 
to what is meant by ‘‘Christian burial” and as Mr. 
Justice Bowen held in the recent case that there was 
no evidence to go the jury, the point was left 
undecided.——In_ the Life of Macaulay the fol- 
lowing account of how the leaders of the Eng- 
lish bar sometimes treated each other is given: 
‘¢ Brougham squabbles with Pollock more than in 
generosity or policy he ought todo. I have heard 
several of our younger men wondering that he does 
not show more magnanimity. He yawns while Pol- 
lock is speaking, a sign of weariness which, in their 
present relation to each, he would do well to sup- 
press. He has said some good but very bitter things. 
There was a case of alead mine. Pollock was for the 
proprietors, and complained bitterly of the encroach- 
ments which Brougham’s clients had made upon this 
property, which he represented as of immense value. 
Brougham said that the estimate which his learned 
friend formed of the property was vastly exaggerated ; 
but that it was no wonder that a person who found it 
so easy to get gold for his lead should appreciate that 
heavy metal so highly. The other day Pollock laid 
down a point of law rather dogmatically. ‘Mr. Pol- 
lock,’ said Brougham, ‘perhaps before you rule the 
point you will suffer his lordship to submit a few ob- 
servations on it to your consideration.’ ’’ 
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